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determine whether the public convenience and necessity require the alteration, 
amendment or modification of Southern's certificate so as to: ; : 
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realign its present 15 se ments into six segments as 
proposed on Attachment B to this order; 


terminate Southern's authority to serve Myrtle Beach, 


South Carolina, and Charleston, South Carolina; 


authorize service between Atlanta, Georgia and Miami, 
Florida, vie Orlendo and Tallahassee, Florida, 
provided however, that the award of such authority be 
on a subsidy-ineligible basis; 
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(ad) include permanen flagstep authority of the same type 
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now temporarily au horized for Southern in Order E-9781, 
November 25, 1 


in Dockets 17356 and 18077 be and they hereby 
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2. Southern's a 
are consolidated into t gation instituted pursuant to this order; and 
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3. bh copy of this order be served upon Southern Airways, Inc., which is 
made a party to this procecding, and upon Delta Air Lines, Inc., Eastern Air 
Lines, Inc., National Airlines, Irc., Northwest Airlines, Inc., United Air Lines, 
Inc., and all the cities authorized to receive service from Southern, and the 5 
Aeronautics Commissions or Departments of the states served by Southern. 

This order will be published in the Federal Register. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 
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Under these circumstances, we deem inclusion of this add 
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the instant proceeding the possible extension of Southern's route system t 
points in this general area, exsansion of the issues to include direct servi 
by Southern in this market will not unduly expand this proceeding. 
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ACCORDINGLY, IT IS ORDERED THAT: 
‘Qs Ordering paragraph (1) of Order 3-25230, June 1, 1967, de 


hereby is amended to include the following additional issue: 


"(e) authorize service between Huntsville and Kerlnecy A 
Space Center, Florida (to be served through the TI-CcO 
Airport)." 


2. Acopy of this order be served upon Southern Airways, Inc., 
Delta Air Lines, Inc., Eastern Air Lines, Ine., National Airlines, Inc., 
the City of Huntsville, Ala., Melbourne and Orlando, Florida, and the 
National Aeronautics and Space Administration. 


This order will be published in the Federal Register. © 


By the Civil Aeronautics Board: 


MABEL McCART 


Acting Secretary 


Order No. E-25652 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 8th day of September, 1967 
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SOUTHERN AIRWAYS, INC. ROUTE | 
REALIGNMENT INVESTIGATION Docket 18610 
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By order E-25230, dated June 1, 1967, the Board instituted an 
investigation designed to realign the route structure of Southern Airways, 
Inc. (Southern) to enable the carrier to provide imoroved and more economical 


service. The realigned system at issue under this order was described by 


a@map attached thereto. 


Petitions for reconsideration of this order have been filed by Southern; 
Piedmont Avietion, Inc. (Piedmont); National Airlines, Inc. (Netional); 
Northwest Airlines, Inc. (Northwest); Delta Air Ines, Inc. (Delta); Eestera 
Air Lines, Inc. (Eastern); National Aeronautics and Space se ee oes 
(NASA); Broward County, Florida; Nashville; Huntsville-Madisca County Airport 
Authority; Savannah; Charleston; and Titusville-Cocoa Airport Authority. 

In addition motions seeking conscs idation of applications were filed by 
Piedmont, National, Eastern, Jackson-Madison County Airport At uthority, and 
ee: Numerous replies were submitted to these pleadings. 


“No objection was raised to Southern's request that the proceeding be 
modified to change the realigned system placed in issue by the original 
order. Accordingly, as requested by Southern,the proposed reali sned system 
described by the map will be modified as follows: 


(1) Segment’ 2 will be amended: 


(a) To move the junction point from Florence/Sacffielé/ 
Tuscumbia to Huntsville; 

(b) To add Tallahassee between Panama City and 

: Jacksonville; 

(¢) To add Felin Air Force Base between Dothan and Panama 
City; and 

(a) To extend segment 2 beyond Tallahassee to Miami via nn 
Orlando: ea 
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Add a new segment 7 betveen Miemi and Atlanta via 
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: eliminated from the case is without 
since the prinary purcose of the preceeding is to consider 

Fens in the Sou wthern system. It vill, therefore, be 
However, the Piedmont application in Docket 1870). for a new route 
Segment between Charlotte and Charleston via Coluwubie will be consolidated 
into this case. Piedmont's applicstion, Docket 18700, to add Charlotte and 
Charleston to segment 8 would bring in issues beyond the scope of this case 
SNE rECCOLAENST Ys its motion for consolidetion herein will be denied. 
Piedmont's motion to consolidate Docket 18702 involving a proposed route 
between Miami, Richmond, Norfolk, and Asheville will be denied since it would 


ny 
substantially orceden the case end is beyond its scope. 
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i/ We do not believe the two- stop requireuent urged by the trunk carriers 
is necessary although they will, of course, be free to urge more stringent 
restrictions at the hearing in coyneetion with the realigned segments. 
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National's request for consolida 
Atlanta route proposal into the Southern Tier Competit 
Docket 18257, will be denied. Tne Southern Tier Case involves nonstop 

between major traffic centers and does not include Mieni-Atlant 
Further, the instant proceeding is involved primerily with the 

local service aspects of the Southern route system. In the alternative, 
Natienel has requested consolidation of its application Dockst 186992/ herein. 
Tet, portion of the National application proposing @ route segment between 
Miemi and Atlanta and between Miami and Memphis subjec he limitations 
applicable to an award to Southern under the issues herein 11 be consolidated 
into the proceeding. The remaining requests in the application raise issues 
beyond the scope of the case and will not be included herei 


ve Nonstop Investi 


operations 
service. 


Deltats request that the proceeding be broadened to consider the 
possible deletion of its service at Meridian is not supported by a showing 
that it would result in an appreciable reduction in Southern's subsidy or 
thet the service to the public would be improved. Accordingly, it is denied. 
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The City of Tampa's request that the proceeding be expanded to include 
the issue of service in Docket 18777 to tnat city by Southexn will be denied. 
There is no showing that such service would result in an improvement in the 
financial picture of Southern and it would clearly substantially enlarge 


the ‘Scope of the case. 


Since Fort Lauderdale is treated as & coterminal point in the certii 
ing Miami, the motion of Broward County to in 


of a@ nunoer of carriers servi 
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2/ This application seeks the following new rouse segments: . (a) Between 

the terminal point Miami/Fort Lauderdale, Florida; the intermediate points 

Orlando and Tallahassee, Florida; and the terminal point Atlanta Georzia; 
? ? ? > 


(») Between the terminal point Miami/Fort Lauderdale, Florida; the intermediate 
points Orlando and Tallahassee, Flor el 


jaa; Atlenta, Georgia; Birminghem and 
Huntsville, Alabama; and the terminal point Memphis, Tennessee; (c) Between 
the terminal point Charleston, South Carolina; end the terminal point 
Atlanta, Georgia; (ad) Between the coterminal points Savannah, Georgia; and 
Charleston, South Carolina; 


end the terminal point Atlanta, Georgia. 


3/ Fort Lauderdale Service Case, 30 C.A.B. 325 
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6. That the issue of service to Mjami by Southern be broadened to 
consider service to Fort Leuderdaie as a epterminal point; 
7. ‘That,except to the extent granted herein ,the petitions for 
dification of Orders B-25230 and B-25325 be and they 


reconsideration end mo 
hereby are dismissed; 


8. That the vortions of & piscerions in Dockets ep. 18693, and 18758 
not consolidated herein be and hereby are dismissed; and 


9. T ,iti e to intervene in this proceeding be 
nendled by the ex i iarze of the case. 


By the Civil Aeronautics Board: 


HAROLD R. SANDZ! RSON 


Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeroneutics Board 
at its office in Washington, D,C., 
on the llth day of September, 1967 


SQUPHEEN ATRYWAYS, INC. ine 
ROUTE SEALIGNMENT INVESTIGATION: Docket 18610 


The above-entitled investigetion was instituted by the Board 
(Order E-25230, June 1, 1967) to consider the realignment ard extension of 
the routes of Southern Airways, Among the issues included in the csse was 
whether Southern's route should be extended to Miami, In a soparato opinion 
and order issued concurrently in the Miami-Xey West Service Investicetion, 
Docket 17358, the Board has effectuated the examiner's initial decision, in 
which he found that Southeast Airlines should be issued a temporary certifi- 
cate for service between Miami and Key West, via Marathon. However, the 
Board, in view of the institution of this proceeding subsequent to issuance 
of the initial decision in Mieni-Key West, concluded that tho long-rango dine 
position of the Miami-Key West service issue should be considered and dis- 
posed of in the Realiennent case, The Board therefore modified the term of 
the certificate the examiner vould issue Southeast to provide that it shall 
continue in effect for a period of three years or until 60 days after the 
Board's final decision disposing of the Miami~Key West issues in the Realien- 
ment, case and indicated its intention to broaden the issues in the. Realign- 
ment case to include the question of (1) whether Southeast's certificate 
should be renewed for an additional period, and (2) whether, in the event’ 
Southern's route is extended to Miami, it should be further extended from 


Miami to Key West vie Marathon. 1/ 


ACCORDINGLY, IT IS ORDERED: That the issues in the above-entitled 
proceeding as prescribed by Order E-25230, June 1, 1967, be and are hereby 
expanded to encompass the following additional issues: 


————- -. —-. rene nee. 


21/ Various petitions for reconsideration and modification of the basic 
order of investigation, Docket 18610, have becn filed, These will be dispoced 
of in a separate order. 


of the certi 
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(c) Whether Netior 
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By the Civil Aeronautics Bo 
HAROLD R. SANDERSON 


Secretary 
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Order No., E-260h); 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 28th day of November, 1967 


SOUTHERN AIRWAYS, INC. ROUTE Docket 18610 


REALIGNMENT INVESTIGATION 


Preorireriit tit 


By Order E~25652 dated September 8, 1967, the Board disposed of 
various petitions for reconsideration and modification of Orders E- 
25230 and E-25325 and motions to consolidate various applications 
with the above-indicated proceeding. By Order E-25665 dated September 
11, 1967, the Board expanded the issues in this proceeding to consider 
whether Southern's proposed route’ should be extended beyond Miami to 
Key West via Marathon and whether National's. authority to serve Key 
West should be suspended for an additional period. Delta, National, 
and Southern filed petitions for reconsideration and clarification of 
Order E-25652; Southern petitioned for reconsideration of Order E- 
25665; Southeast petitioned for reconsideration to exclude the issue 
of service to Florida points;1/ National filed a motion to amend its 
application in Docket 18699 and consolidate its applications under 
Dockets 19024, 19025, and 19026. Delta moved to consolidate its 
application in 19096. Easiern requested consolidation of its appli- 
cation in Docket 19136. Northwest proposed consolidation of its 
“Docket 19119. Southern moved to consolidate its applications in 
Dockets 17689 and 19137. Southeast requested consolidation of its 
- Docket 19130, and the City of Gainesville moved to consolidate its 
application in Docket 19116. Several of the motions for consolidation _ 
were contingent upon the final definition of the scope of the pro- 
ceeding. Answers to the petitions for reconsideration and motion to 
consolidate were filed by Delta, Eastern, National, Southern, Jackson- 
Madison County Airport Authority, Titusville-Cocoa Airport Authority, 


i/ Southeast filed a motion for leave to file an unauthorized document, 
i.e., its late petition for reconsideration, alleging matters ulfich 


justify the granting of such motion. 


~ yng? oe. de 


and Bureav Counsel. 2/ 
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Southern's request that the Board amend the existing retrial 
restriction requiring one stop on all flights between Menohis and 
Nashville and impose additional restrictions on Bastern's beyond-area 
service proposed in Docket 18758, consolidated herein, are! matters 
previously presented to the Board and disposed of in Order E-25652. 
Southern also reauests clarification of the scope of the proceeding 
to insure consideration of the possible designation of Fort Lauderdale 
as a co-terminal point, a separate intermediate point, or a hyphenated 
point. The form of designation of a point to receive certificated 
Service is inherent in the issue of service to that point. No expan- 
sion of issues is necessary for this purpose. 


As urged by Southern, the issue of service to Key West includes 
the form of route description to authorize such service, if found re- 
quired. The issue of continued suspension of National's authority to 
serve Key West will be modified to include the issue of the termination 
of National's authority at that point. 


National's application in Docket 18699 (amended) proposes new 
service between Atlanta, on one hand, and Birmingham, Huntsville, and 
Memphis, on the other. Since there is no issue of additional authority 
by Southern between these poinis, consideration of National's service 
would involve new issues and expand the scope’ of the proceeding. Accord- 
ingly, an additional pretrial condition will be appended to the consoli- 
dation of Docket 18699 (amended) to proscribe the transportation of 
passengers in single-plane service between Atlanta, on one hand, and 
Birmingham, Huntsville, and Memphis, on the other. However, Delta's 
request for a pretrial condition against National's service between 
Atlanta, on one hand, and West Palm Beach, Tampa, and Fort Myers, on 
the other, is without merit. There is no issue of nonstop service 
between these points, and beyond-segment services are inherent in 
any route extension. 


National's petition for reconsideration, its application in Docket 
19024 proposing the hyphenation of the Kennedy Space Center with Mel- 
bourne on its route 39, and its application in Docket 19026 ‘for a route 
between Orlando, Kennedy Space Center, Mississippi Test Facility and 
(a) beyond Mississippi Test Facility the terminal point Huntsville and 
(b) beyond Mississippi Test Facility the terminal point New Orleans 
involve service between the Kennedy Space Center and New Orleans. When 
we included the issue of a new segment 8 for Southern between Hunts- 
ville and the Mississippi Test Facility and beyond (a) to New Orleans 
and (b) to Orlando, we did so pursuant to the proposal of Souther 


a 
2/7 Delta, Northwest, and Eastern filed motions for leave to file 
unauthorized documents, i.e. replies to answers. These motions are 
denied. The replies, even if allowed, on their merits would not alter 
our findings herein. 
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which included a restriction against single-plane service between 
Orlando and New Orleans. Also placed in issue at that time (Order 
B-25652) was whether the Kennedy Space Center should be served as 4 
seperate intermediate point or as Orlando/Kennedy Space Center (to be 
served through TI-CO Airport). Thus, if it is found that Kennedy 
Space Center should be served jointly with Orlando, single-plane 
service could not be operated to or from New Orleans. To avoid in- 
consistency, broadening the scope of the proceeding, and consolidating 
other applications proposing similar service, the pretrial condition 
against single-plane service shall apply between Miami, Orlando, and 
Kennedy Space Center, on one hand, ard New Orleans, on the other, and 
the motions to consolidate Dockets 19024, 19096, 19136, and 19137 to 
the extent that they propose service between these points will be 
denied. Docket 19026 will be consolidated subject to a pretrial re- 


striction against si 
Space Center, on one hand, and New Orleans, 


ngle-plane service between Orlando and Kennedy 


on the other. 


Eastern's application in Docket 18758, consolidated herein by 


Order E-25652, proposes service to Kennedy Space Center as an inter- 
mediate point between Melbourne and Orlando on segments ] and 5 of 
route 10. The limitation of consideration of such service to segment 
5 of route 10 would permit consideration of Eastern's proposed service 
between Kennedy Space Center and Huntsville or Atlanta. Consideration 
of service to Kennedy Space Center on segment 1 of route 10 would in- 
volve service between Kennedy Space Center and Jacksoriville, where 
service by Southern is not in issue. This issue is beyond the in- 
tended scope of the proceeding and if allowed to stand, would require 
consolidation of other applications. Accordingly, consideration of 
Eastern's application in Docket 18758 will be limited to the designa- 
tion of Kennedy Space Center as an intermediate point on segment 5 of 
route 10 and motions to consolidate applications of Delta in Docket 
19096, Eastern in Docket 19136, Southern in Docket 17689, and National 
in Docket 19025, insofar as they propose service over the segment bet- 


ween Kennedy Space Center and Jacksonville, will be denied. 


The existing pretrial restriction to. the consolidation of 
Eastern's application in Docket 18758 proscribes nonstop service bet- 
ween the Kennedy Space Center and points on Eastern's route 10 not 
served by Southern. Petitioners request that this condition be 
modified to apply to route 10 points not served by Southern at the 
present time. Such a modification would preclude consideration of 
nonstop service between Kennedy Space Center, on one hand, and Or- 
lando, Tallahassee, Miami, and Fort Lauderdale, on the other, which 
services are in issue in this proceeding. Accordingly, the pretrial 
condition will be modified to prohibit nonstop services between Kennedy 
Space Center and points on Eastern's route 10 points north or west of 


Tallahassee which are not served by Southern. 
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Southeast's request that the Board sever all issues of service to’ 
Florida points must be denied. The fact that the Board consolidated 
issues of service outside the area presently served by Southern does 
not establish that Southern has been selected to provide such service. 
The purpose of the proceeding is to permit the introduction of all 
evidence, pro and con, bearing on the issue which will enable the 
Board to reach a proper conclusion. We shall consolidate Southeast's 
application in Docket 19130 proposing service between Miami/Fort 
Lauderdale, Kennedy Space Center, and Orlando. a 


The contention of the Titusville-Cecoa Airport Authority that the 
Boara consider all or none of the issues of service to the Kennedy Space 
Center in this proceeding must be denied. The instant case is the proper 
forum for consideration of the needs of service in the area served or 
proposed tc be served by Southern. The fact that service to and from 
points beyond the area cannot be placed in issue is insufficient to 
deny consideration of proposals for service within the scope of the 
proceeding. 
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Eastern requests that the Board append 2 pretrial condition to the 
effect that any service provided by Southern to Florida points as a re- 
sult of this proceeding shall be without benefit of subsidy support. 

The proposed restriction at this time is unnecessary. From Order E~25230 
it is clear that such services would te ineligible for subsidy. 

- Eastern also requests that additional pairs of points bei included in 

the one-stop restriction applicable to the services of Southern in 

issue. Consistent with our statement in Order E-25230 that we do not 
intend to consider liberalized operating authority in those markets 

where Southern now has specific operating restrictions, ordering 
paragraph 3 of Order E~25652 will be amended to include the following 
pairs of points: Atlanta and Memphis, Atlanta and New Orleans, Mem- 

phis and New Orleans, Atlanta and Jacksonville, and Atlanta and Charlotte. 


The request of tie City of Gainesville for consolidation of its 
application in Docket 19116 involving service to that city will be 
denied. There is no showing that such service would result in financial 
improvement for Southern and it clearly would enlarge the scope of the 
proceeding. = 


Delta's application in Docket 19096, insofar as it proposes 
service between Charlotte, Columbia, and Charleston, between Atlanta 
and Nashville, and between Miami/Fort Lauderdale, Orlando, Kennedy 
Space Center, Tallahassee, Atlanta, Birmingham, Huntsville, and 
Memphis, subject to a restriction against single-plane service between 
Atlanta and Huntsville and a one-stop restriction between Atlanta and 
Memphis, involves service within the existing scope of the proceeding. 
Other proposals in its application to the extent not already denied 
involve services beyond those proposed by Southern or in! issue herein. 
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Northwest's proposal in Docket 19119 .for a route between Atlanta, 
Kennedy Space Center, Orlando, and Miami/Fort Lauderdale involves 
service within the scope of the proceeding arid the application will be 

_eonsolidated, subject to a one-step restriction on flights between 
Atlanta and Miami/Fort Lauderdale. 


‘ 


-ACCORDINGLY, IT IS ORDERED: 


1. That National's application in Docket 18699 (amended) be 
sudject to the additional restriction against single-plane service 
between Atlanta, on one hand, and Birmingham, Huntsville, and Memphis, 
on the other; and that National's application in Docket 19026 be con- 
solidated, subject to a pretrial restriction against single-plane serv- 
Sce between Orlando and Kennedy Space Center, on one hand, and New 


Orleans, on the other. 


2. That ordering paragraph 5 of Order B-25652, in which we con- 
solidated Eastern's application in Docket 18758, be amended to limit 
consideration of service to Kennedy Space Center to segment 5 of 
route 10 and, further, to prohibit nonstop service by Eastern between 
the Kennedy Space Center and points on route 10 north or west of 
Tallehassee which are not served by Southern as of the date of this 


Order 5 


3. That the following applications be consolidated: Delta's 
application in Docket 19096, insofar as it proposes service between 
Charlotte, Columbia, and Charleston, between Atlanta and Nashville, 
and between Miami/Fort Lauderdale, Orlando, Kennedy Space Center, 
Tallahassee, Atlanta, Birmingham, Huntsville, and Memphis, subject to 
a restriction against single-plane service between Atlanta’ and Hunts- 
ville and a one-stop restriction between Atlanta and Miami/Fort 
Lauderdale; Northwest's application in Docket 19119, subject to a one- 
stop restriction on service between Atlanta and Miami/Fort Lauderdale; 
and Southeast's application in Docket 19130; 


&. That ordering paragraph 3 of Order E-25652 be amended by adding 
the following pairs of points: Atlanta and Memphis, Atlanta and New 
Orleans, Memphis and New Orleans, Atlanta and Jacksonville, and Atlanta 


and Charlotte; 


5. That ordering paragraph (c) of Order B-25665 be amended to” 
jnelude the issue of whether National's authority to serve Key West 
should be terminated; and 
8 
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6. That the petitions for reconsideration and motions to consolidate 
in all other respects be denied. 2 


This order will be published in the Federal Register. 


By the Civil Aercnautics Board: 


HAROLD R. SANDERSON 


Secretary | 


(SEAL) 


UNITED STATES OF AMERICA. 
CIVIL ABRONSUTICS BOARD 
WASHINGTON, D. C. 


SOUTHERN AIRWAYS, INC, ROUTE REALIGNMENT INVESTIGATION 


DOCKET 18610 ET AL 


REPORT OF PREHEARING CONFERENCE HELD OCTOBER 19, 1967 


SCOPE OF THE PROCESDING 


This proceeding invelves the realignment of Scuthern Airways' Route 
98 and service between points on Southern's existing system and points 
$n Florida- Delta, Eastern, National, Northwest, Piedmont, Southeast, 
and Southern are applicants for new route. authority. | 

Issues. In broad terms the issues involved herein are whether 
‘public convenience and necessity require (1) realignment of Southern's 
certificate for route 98 tc reduce the Pee oG segnents from 15 to 6 
a set forth in Orders E-25230 and 25652 and to consolidate applications 
of other parties requesting authority similar to new authority which 
Southern would cbtain through the realignment; (2) amendment of restric- 
tions 4 through 8 presently appended to Southern's certificate 4% the 


extent such amendments are necessary to aveid conflict with the authority 
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Southern would have in its eeneeat realigned ieee services 

proposed by Southern peeed points on its existing systen and points 
in Florida, as provided in Orders E-~25230, 25325, 25652, and 25665 and 
the applications of Delta, Eastern, National, Northwest, Piedmont, and 


Southeast, insofar as they propose similar services; and (4) permanent 


flagstop authority of the same type now temporarily authorized in 


| 
Order B-$792 dated Nevember 25, 1955- ; 
Subissues. The parties submitted propesed statements of issues 


¥s¥ Ic 
and requests for evidence prior to the hearing. Bureau Counsel's 
S 1 


statement, which encompassed most of the material contained in the 
statements of the other parties is attached hereto as Appendix 4. 
Bureau Counsel amended Appendix A es follows: on page 2, item 16,° 


strike the phrases "so much of" and "5(b)" through the end of the 


sentence and insert in lieu cf the latter "4 through 8." Strike items 


17 and 18. On page 3 at the end of the last paragraph, strike the 
period and add the following: ", subject to the requirenant that it 
step at a point now served by Southern." On page 5, strike the 
asterisks and the footnote. At the end of item (C) (1), strike the 


period and add the follcewings ", for named segments involved if there 


is no knowledge as to which segments were used." On page 9, item (B) 
* : . i 

between the words "flight" and "showing", insert the words “and. by 

month". After item III B insert the following paragrapht "(B) (1) 


| 
strictions against service betifeen two 
retained unless it will conflict 


' 


Also answer items (A) and (B) with respect to all markets between Mel- 
bourne and points at issue in this case- National also should answer 
items (A) and (B) with respect tc Miami-Key West service." ‘In item IV 
(A), strike the last sexztence. On page 10, item VI in the first para- 
graph, ‘strike "404, DC- 9s 727 and fcur-engine” and the) | period at the 
end of the sentence and insert the fcllowing thereafter me types proposed 
to be used for the airperts in question." In Sapeaea one VI a, delete 


the words, "Picayune Municipal Airport" and insert jin lieu thereof, "New 
| 


Hancock Ccunty Airport". 


By agreement of the parties Bureau Counsel's statement of issues 


was amended as follows: On page 2 items 8 and 9 were amended to reflect 


the following wording set forth in Order B-25652: 

Designate Kennedy Space Center (to be served through TI-¢ 
Airport) as a separate intermediate peint between Tallahassee 
and Orlando on Segments 2 and 7 and as a separate intermediate 
point between the “Ya ssissippi Test Facility and Orlando on 
Segment 8 and/or designate Kennedy Space Center (TI-CO) and 

rlando as a single point "Orlando/Kennedy Space Center (to 
be served through TI-CO Airport)" on Segments 2, 7; and 8. 


In Stem 12, strike the period ana add the following: ", . the event 
similar authority is not granted in proposed segment 2". In item ILS) 
strike the period at the end of the sentence and add hel sane clause 
as added in item 12. 

Piedmont requests a ruling on whether parts B and C in its appli- 
cation in Docket 18701 propesing removal of operating mosteicnions on 
its certificate for route 87 are in issue. The Board in Order E-25652 
consolidated Piedmont's application in Docket 18701 for a nes route 


segment between Charictte and Charlesten via Columbia. In the same 


order the Board dismissed applications except to the extent granted 


%. 
ra 


therein. Accordingly, there is no issue of removal ef restrictions 


' 


as proposed in Docket 18701 consolidated herein. . 
Northwest and Delta take the position that service between Atlanta 
and Fort Lauderdale should be subject to the same pretrial one-stop 
restriction that is applied to AtQanta-Miani service. Southern contends 
that the restriction should apply only to the Atlanta-Miami service. 
Since service to Fort Lauderdale, if treated as a co-terminal point with 
Miami, would be subject to a pretrial one-stop restriction, for the 
purpese of this preceeding it correspondingly will be subject to the 
same restriction if treated as an intermediate pcint. 
Statements of Position. In general, Delta, Eastern, Naticnal, and 

Northwest do not oppose Scuthern's proposed route realignment. They 
support their own applications and oppose the applications of any 
other applicant which would permit eerie competitive with their 
existing or proposed systems. Southern takes the position that the 
authority for which it has applied should be granted and that the ap- 
plications of other carriers, insofar as they would be competitive with 
Southern's existing or proposed service, should be denied. Piedmont 
takes the positicn that its application should be granted in its entirety, 
that any new authority to Southern between Memphis and Nashville, on one 

‘ hand, and Greenville/Spartanburg, Charlotte, Columbia, or Myrtle Beach, 
on the other, should be restricted by mises such cities on separate 
segments or increasing the threshcld step restrictions and that Charlotte 
_ Should be retained as a terminal point on Southern's route as presently 


certificated, rather than as an intermediate point as proposed. Southeast 
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supports its own application for a certificate between Miami and Key 
West and cpposes Scuthern's application tc provide sinilar pao 
Bureau Counsel's request for evidence as set forth in Appendix A, 
beginning on page 4, includes mest of the material recmesied by other 
parties in this proceeding. Acccurdingly. attention will de directed to 
that request. The parties agreed to submit the armas requested 
by Bureau Counsel, subject to the following qualifications: on page 4, 
item I (A), strike the asterisk before the title and the foctnote. On 
page 5, items (C) (1) and (2), in lieu of data for the calendar year 
1966, data will cover the months cf October 1966 and January, April, 
and July 1967. With respect to information requested in /iten (D) (2), 
‘Southern will shew the difference in subsidy requirements for its re- 
aligned and existing systems and the difference in subsidy requirements 
-between its propesed system including the realignment and new routes, on 
one hand, and its realigned aloes on the other. On page 6, sud-para- 
graph I (D) (1) (b), strike the period and add the following phrase, 
", or to Kennedy Space Center through TI-CO/Orlando"- On page 8, strike 
“items I (G) and II (F). In item III (A), strike "passenger data and 
routings"; O & D passengers will reflect either on-flight or on-line 
traffic, whichever is available to the carriers and wita. [cover the 
months of October 1966 and Sent April, and July 1967. Similarly, 
data requested in item III (B) on page 9 will cover the rlonths of 


October 1966 and January, April. and July 1967. Information in item 


III (C) will be submitted with rebuttal exhibits instead of with informa- 


tion requests and item JIT (D) will reflect the economic results of 
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competitive service to the extent possible; this information will be 


submitted with rebuttal exhibits. Information requested in item III 
will cover the markets set forth in Appendix B attached hereto. 

On page 9, item IV (A) is withdraw. With respect to item V (B) 
on page 9, the communities ef interest will be restricted to the prin- 
cipal ones. Form of transportation will be limited to air except 
where no oir service exists. On page 10, strike item V (C). Regarding 
page 10, stem VI the carriers agreed to advise FAA within 7 days, at 
the address set forth on the service sheet of this repert, with respect 
to the information requested. With respect to page 10, item VII, there 
was disagreement among the parties as to the value of Bureau Counsel's 
preposed Sanveye 4 was agreed that those interested would suggest a 
modified survey which has been submitted and is attached hereto as 
Appendix C. 

Pursvant te the request of Piedmont, Scuthern wil submit informa- 
tion for the latest years reflecting nina and promotional experses 
for Myrtle Beach. 

National requested that Bureau Counsel submit the analysis referred 
to on page 3 of Order E-25230. Bureau Counsel refused to oe. In 
response to a question from counsel for Naticnal, the parties were ad- 
vised that any analysis not made a part‘of the record would not be 
referred to in reaching a decisicn in this proceeding. 

Southeast agreed tc submit the following infcrmation requested by 


Southern with the exception of item (c): - 


(a) By month for the years ending Septerber 30, 1966 and 
1967, the following traffic information by flight to and! 
from Key West: ; 


Flight number 

Passengers on beard 

Available seats 

Equipmerit type 

Amount cf freight, mail and excess baggage in tons 


Number cf days on which flights were (by each aircraft 
type): f 
(i) scheduled, and 


(ii) operated 


(b) By month for the years ending September 30, 1966 and & 


2967, on-line 0 & D traffic to and from Key West, Marathon 
and Miami. : 


(c) By month for the years ending September 30, 1966 and 
1967 number of passengers not accommodated on flights 
scheduled with F-27 equipment, because of equipment sub- 
stitutions, flight cancellations due to charter commitments, 
mechanical difficulties, weather conditions, etc., showing 
the number of passengers not accommodated for each type of 
disability by flight number and day. 


(d) By month for the years ending September 30, 1966 and 

1967, 0 & D traffic carried as an air taxi between Miami, 
Marathon, and Key West, on the one hand, and points on and 
proposed for Southern's system, on the other hand. a 


(e) Profit and loss statement, showing scheduled services 
and all other operations separately, for the year ending 
September 30, 1966 and by month for the year ending 
September 30, 1967. 
(f) By month for the years ending September 30, 1966 and 
1967, the nurber of flights ard miles flown in, shown. | 
separately, charter (by type cf aircraft) and air taxi ¢ 
operations, as well as the total mileage flown in scheduled 
services (by type of aircraft) between Miami and Key West 
nonstop and via Marathon. : : 
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Preparation of Exhibits. Where two or more civic parties (such as 


the city and chamber of commerce) represerit a point, such parties shall 
prepare a joint presentaticn. 

All testimony shall be reduced to writing and shall exclude 
argument; testimeny consisting only of a statement of position will 
not require spenscring witnesses. 

Three copies of each exhibit ard testimeny shall be submitted to 
the parties listed cn the service sheet of this report with the 
excepticn that these iisted in Apperdix D attached hereto. shall be 
served as indicated therecn. One ccpy of exhibits and testimony 
shall be served on the examiner ard two copies shall be submitted 
for the reccrd at the hearing. 

SQUTHERN'S PROPOSED PROCEDURE 

Counsel for Soeecan stated that after the conclusicn of his 
direct case he wili endeavor to cbtain a stipulation frum the parties 
to the effect that they de not oppose severance of the issues relating 
to segments 3. 4, 5, and 6 of the prcposed realigned certificate, subject 
to conditions applicable thereto, and waive the rignt to cross-examina- 
_tion and further procedural steps with respect to these segments. In 
that event. he Prepe ses te file a motion ts sever such issues from the 
proceeding for separate dispesitior. Delta supports Southern*s prcpesal 
as a teu] provided centrsversial issues car be eliminated. 

PROCEDURAL STEPS 


The fcilowing dates were assigned fcr procedural steps. 


Procedural Step Date 


Submission of Information Requests December 1, 1967 


Submission of Direct Exhibits January 19, 1968 
Submission cf Rebuttal Exhibits March 1, 1968 
Submission of Direct Testimony March 8, 1968 


Hearing _ March 15, 1968 


OE Rayo 


Herbert K. Bryan 
Hearing Examiner 


APPENDIX A 


- UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


SOUTHERN ATRWAYS, INC. “ROUTE : : 
REALIGNMENT INVESTIGATION “ Docket 18610 


BUREAU COUNSEL'S STATEMENT OF ISSUES 
. AND REQUEST FOR EVIDENCE 
L 
STATEMENT OF ISSUES 


A. Southern Airways, Inc. 

Do the public convenience and necessity require the alteration, amend- 
ment or noareres tion of Southern's certificate of public convenience and 
necessity for Route 98, with or without subsidy eligibility, to the extent 
necessary to: 

1. Realign Southern!s 15 segments into 6 as proposed in Order E-25236, 
June 1, 1967. . 

2. -Realign the proposed Segment 2 to move the junction point from 
Florerice/Sheffield/Tuscumbia to Huntsville and to add Eglin Air Force 


Base between Dothan and Fanama City. 


3- What terws, conditions, and limitations should be imposed on the 


realignment beyond the one-stop conditions between Birmingham and New Orleans, 


Nashville and Greenville/Spartanburg, Nashville and Charlotte, Mewphis and 


Nashville, Atlanta and Miami, and Atlanta and Memphis? 


4. Add a new Segnent 7 between Atlanta and Miewi via Tallahassee and 
. e 
Orlando. 


a 

5. Add a new Segnent 8 between Huntsville and Mississippi Test 
Facility end beyond (a) to New Orleans; and (b) to orlando. 

Ga. naaienort eeaideraadetasietico spermine oint ie senneerte 

7. Add to any Miami segment ean extension to Key West, via 
Marathon. 

8. Peatonste Kennedy Space CGenter/Orlando as @ single Sine (to- 
be served through TI-CO Airport) on Segments 2, 7 and 8. I. 

9. Add the Kennedy Space Center as an intermediate point between 
Tallehassee and Orlando. | 

10. Add Tallahassee between Panama City and Jacksonville. 

12. Extend Segment 2 beyond Tallahassee to Miami vie Orlando. 

12. Renew Segment 13 euthority. 

13. Renew authority to serve the Mississippi Test Facility. 

14: Continue Southern's authority to serve Myrtle Beach. 

15. Grant permanent flagstop anther. | 

16. Mod@ify so much of condition 5(b) as prohibits nonstop service 
between Mobile and New Orleans. 

17. Modify so much of condition 5(a) as prohibits one-stop service 


betwe ent Atlanta-New Orleans 
Atlanta-Memphis 


18. Modify so much of conditions 4, 5(b) and 5(c) as’ prohibit one-stop 


service between New Orleans and Memphis. 


. 
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B. Piedmont Aviation, Inc. 
Do the public convenience and necessity require the alteration, anend- 
ment, or modification of Piedmont 's certificate of public convenience and 


necessity for Route 87, with or without subsidy eligibility, to the extent 


necessary to: 


Ada Charlotte-Charleston vie. Columbia as a new segnent of Route 87... 


Ketional Airlines, Inc. 

Do the public conveneience and necessity require the alteration, 
amendment, or ucdification of National's certificate of public convenience 
and necessity for Routes 31 and 39 to the extent necessary to: _ 

1. Add Miemi-Atiente via Orlando and Tallahassee, subject to a 
one-stop condition, as a new segnent of Route 39. 

2. Add Miani-Menphis via Orlando, Tallahassee, Atlanta, Birmingham, 
and Huntsville, subject to a one-stop condition between Miami and Atlenta > 
as a new segment of Route 39. 

3. Suspend for an additional period Miami-Key West on Route 31 and 
if 50, for what period. 

kh. Add Fort Lenderdale as @ co-terminal point with Miami. 

D. Fastern Air Lines, Inc. 

Do the public convenience and necessity require the alteration, 
emendment, or modification of Eastern's certificate of public convenience 
and necessity ‘for Route 10 to the extent necessary to: 


Add. the Kennedy Space Center as an intermediate point on Route 10 


between Melbourne end Orlando. 


BE. Southeast Airlines, Inc. 


Do the public convenience and necessity require the alteration, 


amendment, or modification of Southeast's certificate of public convenience 


and necessity for Route 156 to the extent necessary to: 


Renew its authority granted in Order B-25665, to serve Miami-Key West 


vie Marathon, and, if so, for what period. 


F. Jackson-Madison 


Do the public convenience. and necessity require the alteration, 


amendment, or modification of eny carrier's certificate of public 
convenience and necessity to the extent necessary to provide service 


to Jackson as an intermediate point between Memphis and/or Nashville 

end: Atlanta 
Jacksonville 
Miami 
Birmingham 
Chattanooga 


REQUEST FOR EVIDENCE 
i SOULS TOES Nee ence 
* (A) Certificate and Route Map 
Submit a proposed certificate and route map for Route 98 showing any 
and all modifications and conditions of route eachorioy, which Southern 


seeks in this proceeding and which are in issue. 


To be furnished with Information Responses. 
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* (B) Schedules and Fores. 

(2) Furnish schedules provided. in October 1957 for Route 98. “Indicate 
type of equipment, frequency and class of service offered. , 

(2) Furnish schedules for forecast year 1969 for all pairs of points 
and/or markets at issue in this proceeding. Indicate type of equipment, 
ences a class of service to be offered. Supply a separate list 
that shows all eyerees where forecast 1969 schedules differ from the 
October 1967 schedules. 

(3) Furnish passenger fares presently charged for all pairs of points 
and/or merkets in issue in this proceeding. 

(4) Furnish passenger fares for forecast year 1969 for all pairs of 
points and/or markets at issue in this proceeding. 

*(C) Traffic , 

(1) Furnish on-line oxD passengers for calender year 1966. Where a city 
pair is served on more than one segment, provide data by segment. 

(2) Furnish tons of mail, express end freight boarded at each stection 
for calendar year 1966. 

(3) Furnish for 1969 self-diversion and diversion estimates Bet 


other carriers for markets in issue in this procecding. 


{1) Furnish for foresast year 1969 financial estimates for proposca 
aces x 
operations computed according to Subpart K of the Rules of Practice in 


Economic Proceedings for: 


¥” fo be furnished with information Responses. 
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(a) A new Segment 7 between. Miami and Atlanta via Orlando, 


Kennedy Space Center (TI-CO) and Tallahassee. Also show this proposal 


including Fort Lauderdale. 
(b) A new Segment 8 between Huntsville, via Mississippi Test 
Facility to (2) New Orleans and (b) vie, Kennedy Space Center (TI-CO) to 
Orlando. ; | | 
(c) Proposed Segment 2. 
(i) Realignment of proposed Segment 2: 
(ii). Realignment of proposed Segnent 2 with the addition 
of Tallahassee between Panama City and Jacksonville. 
(iii) Realignment of proposed Segment 2 with the extension 
of the segment beyond Tallahassee to Mimai via Kennedy space Center (TI-CO) 
and Orlando. Alsc, show this proposal including Fort Ianderdale. 
(a) Extension of Southern beyond Miani to Key West via Marathon. 
(e) Service to Myrtle Beach. Also show Nyrtle Beach for 
calendar year 1966. | 
(f) A separate estimate for each of the aoe? segments one 
through six. - | 
(2) Provide a list of the stations and nunber of occasions upon which 
flag stop authority temporarily authorized has been invoked. Indicate esti- 


mated annual. savings in operating expense resulting from such authority. 


% 
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(E) Operating Statistics 
For each'market that Southern ees to serve and in issue for 
forecast year 1969 submit the following data: , 
(1) Scheduled niles by equipment type. 
(2) Revenue plene miles by equipment ome 
(3). Revenue airborne hours by equipment type. 
(4) Revenue block-hours by equipment type. 
(5) Revenue departures by equipment type at each station. 
(6) Availabie seat-miles. 
(7) - Available conennvaee 
(8) Nunber of passengers, generated at each station by class of 
service broken down by on-line destination. Include an estimate of the 
beyond-system traffic, if any, included in this computation. 
(9) Revenue passenger miles. ji 
(10) Revenve ton miles of mail, express and freight. 
(11) Revenue tons originated by station. 
(F) Bauipnent Aes 
Provide an outline of present and projected equipment program related 


to the proposais herein showing: 


j 


(1) Number of, type, model, and estimated cost of aircraft acquired. 


(2) Number of and cost of spare engines and other flight equipment, 


including rotable parts and assemblies. 


(3) Number of, type, and estimated cost of related ground property 
5 } 


and equipment. 
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(4) Source of funds, and depreciation, emortization and rental 


schedules for above equipment. 
(G) Airports 
Identify 211 airports in issue in this pigeon that cannot accon= 
modate any given aircraft type or can accommodate aircraft with weight 
restrictions for the 1969 service proposal. 2 
Jf. Eastern, , National, _Piednont, , Southeast 
For each issue listed under the Statement of Issues for thet carrier 
furnish the following information: | 
(4) Furnish a eronoeed! certificate and route map. 
(B) Submit proposed schedules for year 1969. 
(¢) Submit current fares and,proposed 1969 fares. 
(D) Submit a traffic forecast for each service proposal and include 
aiversion estimates. | L 
(B) Submit a financial estinate for each service proposal computed 
* gn accordeuce with Subpart K of the Rules of Practice or by cap functional 
account. | 


(F) Also enswer Item IG. 


Carrier Parties . ’ 


Furnish for each TSeS where certificate uodification 3 in issues Soa! 
result in additional Conecttion for the carrier involved: 
* (A) Origin and destination passengers, Dee ee data énd rout ings 


for the calendar year 1966 by flight. 


¥ fo be Furnished with Information Responses. 
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-* (B) Toad factors for 1966 by flight. showing equipment type and numbers 


of passengers enplaned and deplaned. 
*(C) Estimated 1969 traffic diversion to applicant(s) herein. 

(D) Carrier's operating revenues and expenses, for calendar year 
1969 on a fully allocated basis, and results for the same period if _ 
proposed new competitive service is in effect. 

Iv. Jackson Madison County Airvort Authority 

(A) Indicate vhat has been done, and what could or should have been 
ian to achieve the city's traffic generating potential. Furnish 2 
calendar year 1966 traffic estimate for the markets in issue. 

(B) Submit a description of the service realignments or modifications 
within the Beers of this procecding required to meet the needs of the com- 
“manity. Provide an estimate of the traffic, by origin and destination, 
for calendar year 1969 which will benefit by such modifications setting 
forth benefits to be derived and number of passengers in each case. 

“(c) Indicate the.meens of transportation to the communities of 
interest referred to above and for each. form of transportation show 
_ distance, routing, fares, schedules, and elapsed travel times. 
Ve Os 

(A) Show economic characteristics and trends of population, industries, 

trading centers, travel habits, etc. 

‘(B) Show means of transportation.to communities of interest. For each 


form of transportation indicate: distance, routing, fares, echedules and 
e 


elapsed travel. tines. 


¥ ho be Furnished with Information Responses. 


—oe6p > 
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: (C) Indicate what has been done to achieve the eity’s traffic 
generating potential. é : . ! : 

(D) Indicate the air service needs of the Re cee 
VI. Federal Aviation Administration : 

Indicate to what extent, if any, the following airports exe adequate 
or may be made adequate in the future to accommodate Maho’; DC-9, 727 and 
four-engine aircraft. 

a. Picayune Municipal Airport (serving the Mississipp? 
Test Facility). | 

bd. TI-CO Airport. 

ce. Marathon Flight Strip (Also include ‘F-27 aircraft for this 
airport). ! 

.., Furnish information on recommended ‘airport improvenents, estimated 
costs, requests for Federal money and Federal money committed or expended 
~ to date. on such: improvements. . 

Vil. . Passenger Survey» 

To help determine the airport needs of the Orlando, Melbourne and 
Cape Kennedy areas @ survey ( see Appendix C) has been prepared. 

In conducting this survey the cooperation of Delta, nastern, and 
National is requestéa to.distribute the questionnaires to att those 
pesscngers whose ait trip begins at either-the Oxlando oF flettourne 
ee 

The proposed dates for conducting the survey are November 5 Pcoush 
November 18 of 1967 inclusive. 
The proposed filing aecte for the survey results to be that ante on 


which Direct Exhibits are to be filed. 
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APPENDIX B 


“MARKETS FOR WHICH INFORMATION WILL BE SUBMITTED BY 


Knoxville 
Chattancoga 
Chattancega 
Chattancoga 
Atlanta 
Chattanuoga 
Chattancoga 
Birmingham 
Birmir.gham 
Birmingham 


Jackson 


Mcbile 
Columbia 
Huntsville 
Huntsville 
Birmingham 
Atlanta 
Charleston 
Atianta 
Miami 


Columbia 


Memphis 
Memphis 
Nastville 
Atlanta 


Nashville 


THE CARRIERS PURSUANT TO ITEM III OF 
BUREAU COUNSEL'S REQUEST FOR EVIDENCE 


Greenville/Spartanburg 


Charlctie 
Huntsville 


Nastville 


- Memphis 


New Orheans 
New Orieans 
Charictte 
Nashville 
Mobile 
Mobile 
Jacksor 
Charlotte 
Mobile 
Atianta 


Charleston 


“C8G2 “it | 
abe ae ; "APPENDIX B 
: : Page 2 

Miami (and/or Ft- Lauderdale) - Orlando 
Tallahassee 
Birmingham - 
‘Memphis 
Nashville 


Huntsville 


Orlando . Tallahassee 


Atlanta 
Birmingham 
Memphi s 
Nashville 
Huntsville 
Tallahassee - Atlanta 
Jacksonville 
Panama City 
Birmingham 
Memphis 
Nashville 
Jacksonville : ears City 
Memphis . Birmingham 
*Atlanta . Melbourne 


*Tallahassee . Melbourne 


. *Orlando . Meldcurne 


*Miami 
Memphis | 
*Memphi's 
*Memphis | 
*Birmingham 
*Bi rmingham 
*Huntsville 


Huntsville 


/ 


*Huntsville. 


Melbourne 
Huntsville 
Atlanta 
Melbourne 
Atlanta 
Melbourne 
Atlanta 


Tallahassee 


Melbourne 
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*If as a result of future Board orders service to these markets.is not 
in issue, information with respect thereto will not be submitted. 
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LEVA, HAWES, SYMINGTON, MARTIN & OPPENHEIMER 
_October 20, 1967 


Date 


Tos All parties concerned 


From: Craig Mathews 


REMAKES: 


I enclose 2 revised copy of the 
passenger survey designated as BOR's 
Appendix C. So far as I am aware, 
this revision accurately reflects the 
agreements we reached in our discus- 
sion following the prehearing confer- 
ence yesterday. ? A 


DEAR PASSENGER: 


THIS SURVEY IS BEING*CONDUCTED AT THE 
REQUEST OF THE U.S. CIVIL AERONAUTICS BOARD. 
IT COVERS ALL FLIGHTS SERVING THE ORLANDO, 
CAPE KENNEDY, AND MELBOURNE AREAS IN AN 
EFFORT TO DETERMINE PASSENGER REQUIREMENTS 
-AND TO IMPROVE SERVICE. 


YOUR NAME OR OTHER PERSONAL IDENTIFICA- 
TION IS NOT REQUIRED. ON EACH OF THE QUES- 
TIONS, PLEASE CHOOSE ONLY THE ONE BEST 
ANSWER WHICH FITS YOUR SITUATION. 


THANK YOU FOR YOUR COOPERATION. 
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APPENDIX D 


PARTIES TO BE SERVED WITH EXHIBITS 


Cecil A. Beasley, Jr., Esq. 
912 American Security Building 
730 - 15th Street, N- W. 
Washingten, D. C. 20005 


Mr. J. K- Courtenay 

Vice President - Administrative Services 
Southern Airways, Inc. 

Atlanta Airport 

Atlanta, Georgia 30320 


Mr. Scl S. Colker 
S$. S. Celiker and Asscciates, Inc. 


1250 Connecticut Avenue, N. W. 
Washington, D.'C. 20036 for Scuthern Airways, Inc. 


Mr. G. C. Merchant, Director 

Scuth Carclina leronautics Commission 
P. 0. Box 5886 

Columbia, South Carclina 29209 


Mr. Albert L. Ledgard, Jr. 
Wilkes & Artis 
700 Tower Building 


Z4th and K Strects, N. W.- : 
Washington, D.'C- 20005 for South Carolina Aeronautics 


Commission 


Koteer, & Burt 
1000 Verment Avenue, N. W. 
Washington, D. C. 20005 


Robert W. Kadlec 

Piedment Aviation, Inc. 

Smith-Reynolds Airport ; 
Winston-Salem, North Carolina 27102 for Piedmont Aviaticn, Inc. 


Mr. Emory T. Nunneley, Jr. 

Vice President and General Counsel 
Northwest Airlines, Inc. 
Minneapolis-St. Paul International fempont e 

St. Paul, Mirmescta 55111 for Nerthwest Airlines, Inc. 


Mr. Stuart Y- Ellor 

Manager of Financial Analysis 
Eastern Air Lines, Inc. 

815 Connecticut Avenue, N. W. 
Washington, D. C. 20005 


Mr. Calvin Davison 
1001 Connecticut Avenue, N. W. 
Washington, D- C. 20036 


Mr. Jchn C. Flake 
Titusville-Cocoa Airport Authority 
P. 0. Box 1623 

Titusville, Florida 32780 


Mr. Robert P. Cralle 
Exchange Bank Tower 
Suiet 910 

Exchange Park 
Dallas, Texas 75235 


Craig Mathews, Esq. 

Leva, Hawes, Symington, Martin & 
Oppenheimer 

815 Connecticut Avenue, N. W. 

Washington, D. C. 20006 


Robert Reed Gray 


. 1001 Cor:necticut Avenue, N. W. 


Washingtcn, D. C. 20036 


James W. Callison, Esq. * 
Legal Division 

Delta Air Lines, Inc. 
Atlanta Airport 

Atlanta, Georgia 30320 


Eugene F. Rogers, Esq. 

Regers, McDonald and Ress 

P. 0. Box 58 : 
Columbia, South Carolina 29202 


* Two copies 
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for Eastern Air Lines, Inc. 


for Titusville-Cocoa Airport 
Authority (TI-CO) 


for Delta Air Lines, Inc. 


Mr. Menroe S. David 

Airpert Director 

Columbia Metropolitan Airport 
West Columbia, South Carolina 


Mr. Edward MacNeal 
348 Louella Street 
Wayne, Pennsylvania 19087 
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for Columbia Metropolitan Airport 
operated by Richland-Lexington 
Airport District 
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UNITED STATES OF AMERICA $9 PLE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
der . E-2 6 
Adopted by the Civil Aeronautics Board | sess, L0e acne! 
at its office in Washington, D. C. 
on the 19th day of January, 1968 


a ined 


SOUTHERN AIRWAYS, INC, ROUTE Docket 18610 
REALIGMENT INVESTIGATION | 


el 


ORDER 


-—— 


The Board by Order #-2604+ disposed of petitions for reconsidera- 
tion of Order E-25652 and motions to consolidate applications with the 
abcve-indicated proceeding. Delta has filed a petition to clarify or 
reconsider and Piedmont and Eastern have filed petitions to élarify 
Order E-2604%. Delta, Eastern, Southern, Richland-Lexington| Airport 
District, and the Bureau of Operating Rights have filed answers to the 


Cc 


petitions. 


Delta contends that the pretrial one-stop restriction imposed with 
the consolidation of its application in Docket 19096 for a certificate 
between Orlando, Kennedy Space Center, Tallahassee, Birmingham, Hunts- 
ville, and Memphis is meaningless since it already has the proscribed 
authority in the Memphis-Atlanta and Atlanta-Miami markets where the 
restriction would apply. Whether Delta provides service over its pro- 
posed route or a combination of its existing and proposed routes would 
be a matter for managerial discretion. However, if it were to provide 
service entirely over the proposed route, such service would be subject 
to the same restrictions as that of any other successful applicant herein. 


Delta next urges that the Board in consolidating its application in 
Docket 19096, insofar as it proposes service between Charlotte, Columbia, . 
and Charleston, $.C., placed, or should have placed, in issue its request 
to amend conditions 7 Vand 8 2/ ef its certificate for route 24, Order 


i] Condition 7 provides that: "All flights serving Charlotte, N.C., shell 
: 
u 


originate or terminate at Washington, D.C., or a point north thereof, and 
shall also serve at least one of the following points: Atlanta, Ga., | 
Birmingham, Ala., New Orleans, La., Houston, Dallas, or Fort Wort:, Tex. 
Provided, That flights may originate or terminate at Charlotte, Niv., if 
they are also scheduled to serve Atlanta, Ga., and a point wast of Fort 
Worth, Tex.” ; 

2/ Condition 8 provides that: The holder shall not provide single-plane 
service betueen points on the Atlanta-New York/Newark portion of route 24 
north of Atlanta, Ga., on the one hand, and points on route 54 south of 
Atlanta, Ga., on the other hand." 


es. 
HO ZO 
LOO 7G 


yee 
x 


-2- . 


2 
E-2604 consolidated only those portions of Delta's application 2s spe~ 
cifically set forth and other proposals, including modification of con- 
ditions 7 and 8 to route 24, were excluded, Further, it would be inap- 
propriate to modify such restrictions in this proceeding. Southern's 
best possible service between Charlotte and Miami would involve three 
stops via Atlanta. Delta, with the proposed removal of restrictions and 
certification between Charlotte, Columbia, and Charleston, would have 
possible one-stop service between Charlotte and Miami via Colurbia or 
Charleston. Since Southern's three-stop service between Charlotte -and 
Miami would not be effective, there is no issue of service between those 
points in this preceeding. Further, to exclude consideration of such 
service by Delta and prevent the expansion of issues, we shall impose an 
additional pretrial condition to the consolidation of Delta's application 
in Docket 19096 to proscrite single-plane service between Charlotte and 


points south of Charleston on route 54, 


Finally, Delta recuests reconsideration to place in issue its pro- 
posal to designate Kennedy Space Center as an intermediate point between 
Jacksonville and Orlando on its routes 24 and 54 to permit consideration 
of service by Delta comparable to that under consideration in Fastern's 
Docket 18758. Eastern's application, insofar as it requests that Kennedy 
Space Center be designated as an intermediate point on segment 5 of route 
10, involves unrestricted service between Kennedy Space Center and Chat- 
tanooga or West Palm Beach. Consideration of Delta's application for 
similar servite will be accomplished by consolidating that portion of 
its application in Docket 19096 to designate Kennedy Space Center as an 
intermediate poini between Jacksonville and Orlando on routes 2! and 54, 
subject to pretrial restrictions against (1) nonstop service between 
Kennedy Space Center and points north or west of Tallahassee not’ served 
by Southern us of the date of Order B-26044 and (2) single-plane service 
to points not on Fastern's segment 5 of route 10. 


Piedmont proposes a pretrial restriction on Delta's application in 
Docket. 19096 for Charlotte-Columbia-Charleston service to proscribe single- 
Plane service between Columbia or Charlestor:, on one hand, and points 
north of Charlotte, on the other. While the issue is service between 
Charlotte, Columbia, and Charleston, incidental thereto is the beyond- 
segment traffic which may move over the segment in issue and enhance its 
economic feasibility. Further, pretrial reslrictions are imposed for 
the purpose of limiting the scope of the proceeding. The abdsence of the 
proposed restriction will not expand the issues. If, during the hearing 
it is established that further restrictions are necessary, they may be 
imposed at the decisional stage of the proceeding. 


ACCORDINGLY IT IS ORDERED: ms oags ay ge 


1. That Delta's petition for reconsideration of Order E-~260l; be 
granted to consolidate that portion of its application in Docket 19096 
insofar as it proposes the designation of the Kennedy Space Center as 
an intermediate point on Delta's routes 24 and'54, subject to a pretrial 


=e 


restriction against (a) nonstop service between Kenn ay 
points on Fastern's route 10 north or west of Tallahasse 
Southern as of the date of Order E-26044 and (ob) single-plax 
to points nov on Rastern's segment 5 of route 10; 


2. That a further pretrial condition be imposed to the consolida- 
tion of Delta's application in Docket 19095, insofar as it proposes 
service between Charlotte, Columbia, and Charleston, to proscribe si 
plane service between Charlotte and points south of Charleston on 
54; and 
3. That the petitions for reconsideration in all other respects 


be denied. 


By the Civil Aeronautics Boards 


HAROLD R. SANDFRSON 


Secretary 


Market Fair 


Chicago 


St. Louis 


Kansas City 


Memphis 


Huntsville 


Birmingham 


Tallahassee 


Cincinnati 


Nashville 


CURREI-? ALD PROP 


OSED FARES 


' 
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NEW MARKETS FROMSED TO BE SERVED BY DELTA 


Huntsville 
Birmingham 
Tallahassee 
Orlando 
Augusta 


- Columbia 
- Charleston 


Huntsville 
Birmingham 
Tallahassee 
Orlando 


Miami 


Huntsville 
Birmingham 
Tallahassee 
Orlando 
Miami 


Birmingham 
Telles/ 
Ft. Worth 


- los Angeles 
- Orlando 


Miami 


Tellazhassee 
Miami 


Miaral. 


Tallahassee 
Orlando 


Atlanta 
Tallahassee 
Orlando 
Miami 
Augusta 
Columbia 
Charleston 


First 
Class 


$45.00 
52.00 
68.00 
719 CO 
58.00 
58.00 
63.00 


36.00 
42.00 
61.60 
12.00 


98.00 


18.452/ 
22.00 
ho 200 
60.00 
69.00 


14.00 


54.00 
127.00 
48.00 
60.00 


26.00 
53.00 


3.00 


57.003/ 
63.003/ 


21.00 
40.00 
51..00 
65.00 
32.00 
32.00 
39.00 


Existing Jet Fares?/ 


Tovrist 


$37.00 
42.00 
55.00 
63.00 
47.00 
4.7.00 
51.00 


30.00 
34.00 
49.00 
57.00 


17-00 


19.00 
35.00 
48.00 
55.00 


13.00 


45.00 
121.00 


39.00 
49.00 


22.00 
43.00 


30.00 


48.003/ 
50.003/ 


18.00 
33-09 
- 42.00 
53-00 
31.00 
27.090 
33.00 


Deluxe Night 
Coach 


(ee 
38.00 


53.00 
43.00 
43.00 
46.00 
31.00 
47.00 


(2.00 


17.00 


41.00 
50.00 
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Nignt 
Coach 
$ = 
37.00 
48.00 
42.00 
41.00 
45.00 
29.00 
42.00 


64.00 
16.00 


40.00 
50.00 


36.00 


37.003/ 
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CURRENT AND PROPOSED FARES 
NEW MARKETS PROPOSED TO RE SERVED BY DELTA 


Existing Jet Faresl/ 
First Deluxe Night Night 
Market Pair Class Tourist Coach Coach 
. cs é 
Atlenta Tallahassee 2h..00 21.60 _ - 
Orlando 31.60 28.00 26. 00 24.00 


Tallehassce Orlando 22.00 19.C0 i per 
Mian, 34.00 28.00 26. 00 21.00 


New York Charlotte 48.00 37.00 32.00 33.00 
Columbia 51.00 42.00 d,00 36.00 


Potiadelphia - Charlotte 40.00 33.C0 °33. 00 32.00 
Columbia kh 09 36.00 235. 00 33.00 


Charlotte Columbia $13.00 $12.00 s - SS 
= Charleston 18.00 16.00 - ce 
New Orleans 54.00 43.00 4.00 10.00 
Dallas / , 
Ft. Worth 73-00 58.00 58.00 50.00 
Houston 75.00 60.00 60.00 _ 53.00 


Proposed Jet Fares 


Delta's fares in the markets shown would be comparable to those shown above 
except for the following: 


A. Cincinnat3 - Tallahassee and Cincinnati - Orlando 
fares would be reduced to the through fare level 
&s opposed to the present combination of BEER: fares. 


Nashville - Augusta fare would be held to the Nashville 
- Columbia level. 


Meuphis - Huntsville fares would be oe First 
Class and $18.00 Coach. 


D. TI-CO would be common-rated with Orlando. 
| 


Delta proposes jet sexvice only. 
Existing jet fare is for one class "Standard" service. 
Combination ¢f local fares. 


Sovree: Local and Joint Passengor F Fares Ta Tariff No. PF-7. CAB No. 101 - 
Airline Jarsif Publi shers) By Incey > Agent. 


CAB Docket : Exhibit No. S0-450 
No. 18610 Page 1 of 1 
DERIVATION OF ALLOWANCE FOR ON-LINE CONNECTING 
PASSENGERS ATTRIBUTABLE TO NEW FLIGHTS OPERATED 
IN CONJUNCTION WITH OLD FLIGHTS 


1966 1965 
1,051,554 848,149 721,493 586 ,369 


7 oey ONE - 


1,051,554 333,269 708,574 578,769 


(1) Southern Enplanements 
(2) Southern Originations 


(3) - Ratio: (1) of (2) . 101.6% 101.8% 


4 year average on-line Connecting Experience 


Factor used in Forecasting 


Note: Passenger traffic derived in the accompanying exhibits 
(before consideration of the above) is solely single 
plane traffic. The addition of the numerous realignment 
(and extension) schedules permits SO to carry more on- 
line two-plene connecting traffic, i.e., passengers moving 
on new flights connecting with existing flights or moving 
on two new flights. For example, Knoxville/Chattanooga, 
Jackson, Miss. via 83/483. 


SOURCE: Airport Activity Statistics; 1963-1966. 
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4 4hKre 
SOUTHERN AIRWAYS, INC. Bee reer 
ESTIMATED EXTENSION PASSENGER TRAFFIC ALLOCATION assummn@O" 8:3 
* REDUCED MARKET PARTICIPATION IN SELECTED MARKETS Fee ace 
YEAR 1969 


Atlanta 
& Miami 


: - Birmingham 
Huntsville Jacksonville & Miami 
1,843 


P-Passengers 
41h 675 


" Janta-Tallahassee 
; PM-Psgr. Miles 


Birwinghan-Miami 


P 


PM 
Orlando 


Chattanooga-Miami 
Huntsville-Miani 


Jacksonville-Panama City 


/ 
Miam.-Nashville 


Orlando 


Tallahassee 
Neshvi 13. e-Orlando 


Orlando-Tallahassee 
PM 


Total Reduction Pp 
PM 


Total Allocation P 


PM 31,890, 587 


Allocation Less Reduction P 


PM 30,803,665 


Total (Plus Connecting )&/ P 
PM 31,265,720 


6,194 
UU8h 456 


1,457 
1,086,922 


3,818 
1,313, 392 


_1,728 
1,410,018 
2,715 

2 529,425 
3,205 

1., 349, 305 


Te 
479,812 


2,799 
632,574 


3,818 19,256 


1.,457 
1,313,392 9,299,895 


1,086,922 
84,850 26,953 156,840 
7,431,180 72,229,247 


83,393 23,135. 137, 58% 
6,117,788 62,929, 352 
23,482 139, 648 


Bh, Glut 
6,209,555 63,873,292 


a/ New Online Connecting Traffic at 1.5% from SO-511, page 4. 


8,116,480 
20255 


1,479,225 


- 1,727 
1,486,947 
3,598 
701,610 
3,205 
1,349, 305 


(0. 
513,486 


- 2,798 
632, 348 


27,060 
14,279,401 


168,695 
80, 883, 373 


_ 141,635 
66, 603,972 


143,760 
67, 603,032 


UNITED STATES OF AMERICA 
CIVIL ABRONAUTICS BOARD 
WASHINGTON, D. C. 


SOUTHERN AIRWAYS, INC. ROUTE REALIGNMENT Ewes TION 
OCKET 18610 


ERRATA SHEST 
TO INITIAL DECISION SERVED SEPTEMBER 2, 1968 


The following changes should be made in the Initial Decision 


issued in the above-indicated proceeding: 
/ 


On page 5, footnote 3 should be amended to read as foliows: 


"Restriction 7 in Piedmont's certificate would prevent the operation 
of single-plane service between Charleston and Atlanta via Columbia. 
Restriction 1] against single-planc service between Charlotte and 
Atlanta would not prevent single-plane service between Charleston and 
Atlanta via Charlotte; however, the restriction would eliminate any 
support from Charlotte-At tlanta traffic and would reduce the economic 
feasibility of Charleston-Atlanta single-plane service via Charlotte." 


On page 67, paragraph III, line 4, delete "Charlotte" and insert 
in lieu thereof "Charleston". 
In Piedmont's certificate for route #87, on page 5, last two 


lines, delete "Charlotte, N.C." and insert in lieu thereof 
$ » ; 


"Charleston, S. c.", 


LLB E Pryee, 


Herbert K. Bryan 
Hearing Examiner 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


SOUTHERN AIRWAYS, INC. ROUTE Rx iT INVESTIGATION 


DOCKET 18610 


INITIAL DECISION iRDE 4, HEARING EXAMINER 


INDEX 


Procedural Steps 
Scope of the Proceeding 
Positions of the Parties 
Economic Characteristics 
Realignment 
Charlotte-Charleston 
Nashville-Charlotte and Greenville/Spartanburg 
Atlanta-Mobile 
Atlantea-Chattanooga-Nasnville 
Myrtle Beach 
Conclusion 
Florida Service 
Kennedy Space Center through TI-CO Airport 
Huntsville-Mississippi Test Facility-Xemnedy Space Center-Orla 
Huntsville-Atlanta-TI-Co-Miami 
Panama City-T2llahasseo-Jacksonville 
Atlanta-Miami/Fort Lauderdale 
Birninghan-Miani 
Wiami-Key West . 
Charlotte-Colunbia-Charleston 
Permanent Flag-Stop Authority 
Fitness, Willingness, and Ability 
Conclusions 
Map of Southern's existing route 98 
Map of Southern's proposed route 98 
Applications consolidated herein 
Revised 1969 traffic estimates 
Map of proposed routes Ce applicants other than Southern 


ndo 


‘Appendix 


Appendix 
Appendix 
Appendix 
Appendix 
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UNITED STATES OF ARICA 
CIVIL AFRONAUTICS BOARD 
WASHINGTON, D.C. ~ 


MINTORN ATRWAYS, INC. ROUTES REALIGNMEN 


ent 
SOU tLe WAL 


DGCKET 18610 


Found that: 


Southern's Route 98 should be realigned, suodject to certain 

restrictions and permanent authority to provide flag-stop service. 
Southern's authority to serve \ Beach should be terminated, 

. I 

a 2s authorized to provide service as an extension 

ment 2 of Hout’ 98 beyond seas City to Tallahassee 

Teaee a City to Tallahassee, Orlando, 

tauren, and Key West, subject to restrictions. 


Southern shou 


1 
= 
ni 


rey 

nap 
ksonville a 
4 
AA, 


rt Lauder 


a 
ale, 

Eastern snould be authorized to serve the Kennedy Space Center 
(through the TI-CO Airport) as an jntermediate point between Melbourne 
and Orlando on segment 5 of its Route 10, subject to restrictions. 


Piedtont should be authorized to provide service between Charlotte, 


leston, subject to restrictions. 


Columbia, and Char 
i 


National's authority to serve Key West should be terminated. 
* * * 
* PROCEDURAL _S STEPS 


2 


This investigation was instituted by the Board to cons ider the 
g y 


eS ignment of the existing route 9 of southers oe Ine. 


A 
os 
(Southern), | ae the need for service between points in the area present) 


proposed r 


served by Southern and points in Florida. Various meee were granted 
/ ! 
2 


leave to intervene. After appropriate notice a public hearing was held. 


the parties filed briefs to the Examiner. 


SCOPE OF THR PROCERDING 


The issues herein include 
1. Whether Southernts existing route 98 should be realigned to 


Z : : i 
reduce the number of segments from 15 as shown in Appendix A to 6, segments 1 
= | 


9 Fo 
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2 


through 6 in Appendix B, subject to permanent skip-stop authority and 
to a one-step restriction on flights between Atlanta and Charlotte, 
Atlanta and Jacksonville, Atlanta and Memphis, Atlanta and femnoniens! 
Birmingham and New Orleans, Memphis and Nashville, Memphis and New 


Orleans, Nashville and Charlotte, and Nashville and Greenville/Spartanbur 


2. Whether Southern's authority to serve Myrite Beach should 
terminated; 

3. Whether servi ce is required, on a subsidy. ineligible basis, 
between Atlanta and Miami via Tallahassee, Keanedy Space Center (to de 
served through TT-C0 Airport), nd Orlando, sudject to a one-stop : 

flights between Atlanta and Miami; and eceeen Birmingham, 
Huntsville and Memphis, ¢n one hand, and Miami via Tallahassee, 
Space’ Center, (TI-CO Airport) ‘and Orlando, on the thes 

li, Whether service is required between Huntsville, Mississippi 
Test Facility and beyond the Mississippi Test Facility to New Orleans 
and beyond the Mississippi Test Facility to the Kennedy Space Center 
and Orlando, and/or the designation of the Kennedy Space Center and 
Orlando as a single point (to be served through TI-CO Airport). Any 
service authorized over this segment shall be subject to a restriction 
against single-plane service between Orlando and/or the Kennedy Space 
Center, on the one hand, and New Orleans, on the ether, and; 


5. Whether there is a need for the existing service of National 


or the substitute nor-subsidized services of Southeast or Southern 


between Miami and Key West vie Marathon. 


‘Various applications of other carriers, as sei forth in Apoendix C, 


were consolidated herein insofar as they propose services similar to t 


proposed by Southern. 
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POSETIONS OF ‘HE 


ts 


Southern supports its proposed realignment of segmer 
ae =) . o 
as an intermediate point between Pana 


and Jacksonville. It takes no position with reference td the termin 


of its authority to serve Myrtle Beach, It maintains that service t 


fississippi Test Facility could be conducted only at ja loss and 


that its autherity to provide service to that point should be granted 


5 


for subsidy support or if the authorit, 


2 : 
Southern could suspend or inaugurate service 


also urges that it be granted authority to 


yv 


: : ‘ 
rovide service between Atlanta, Tallahassee Orlando/Kennedy Space 
’ 3 / } JY 


Center, Miami/Fort Lauderdale, Marathon, and Key West. It opposes the 
granting of any authority to other applicants unless there are conpelling 
public interest considerations requiring such evards. If any hew 
authority is granted, it should be subject to restrictions, in addition 
to those already imposed, to avoid any undue dilution of the potential 
strengthening of Southern. It also opposes the application of Piedmont 
and, in the event Piedmont's requested authority is granted, it should 
be subject to a restriction against single=pliane service between 

| 2 


Charleston, on one hand, and Nashville, Memphis, and Atlanta, on the other. 


aes 
Delta supports its proposal in Docket 19095. It does not oppose 


(1) the proposed realignment of Southern's route except with respect to 


3] Restriction 7 in Piedmont's certificate would prevent the operation of 
Single-plane service between Charleston and Atlanta via Charlotte. 
Restriction 11 against single-plane sorvice between Columbia and Atlanta 
would not prevent. single-plane service between Charleston and Atlanta via 
Columbia; however, the restriction would eliminate any support from 
Colunbia~Atlants traffic and would reduce the economic feasibility of 
Charleston-filanta single-plane service via Columbia. g 


~6- 


Atlanta-Nashville nonstop Seana in the event Delta is authorized to 


provide suct (2) Piedmont's or Scuthern's proposed services 


> 


yla-Charleston segment or (3) Eastern's proposed. 


over the C 
service £5 Kennedy Space Center through the TI-CO Airport. It does 
oppose Scutbhern'’s propes xtension into Florida. 

| Fastern mainteins th hould be certificated to serve the 


Kennedy Space Center through the TI-CO Airport and that all other 


applications to serve that point shovwld be denied. It does not oppose 

Southern's proposed realignment except with respect Lo (1) nonstop 

authority in the Atlanta-Chattanovzas Atdanta-Mobile, Charlotte-Chattanooga, 

Chattenooga-Gréonville, and Chattancoga-Nashville mark ets, and (2) new 

authority between Charlotte and Charleston and Charlotte and Columbia. 

In the event Southern's route is extended to Florida, such extension 

should be limited to extending Southern from Panama City to Jacksonvilie, 
ithout serving Tallahassee, and to a new segment between Atlanta, 

Tallahassee, and Miami/Fort Lauderdale, Eastern maintains that all 

other applications should be denied. 


National maintains that additional service between Atlanta and 


Miami. is not required. However, if it is concluded to the contrary, it 


/ 


stands ready to provide such service. National takes no position with 


reference to Southern's proposed route realignment. However’, it does 
oppose Southern's certification into Florida, If TI-CO is opened to 
certificated service, it desires thal it be permitted we serve that 
set 4 lar Ft aintny s+ 9 
point in order to maintain its relative competitive position with 


s serving the Cape Kennedy area, National maintains 


that Southeast shonld be grantec simanent authority between Miami and 
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4 


Se 


Key West, provided that Hational's authority atv K 
and that Miemi is redesignated as an intermediate point o 
route 31 F 3a/ in lieu of Key West. 
Northvest maintains it should be authorized 
between Atlanta, Kennedy Space Center, Orlando, and 


no position with respect to Southern's preposed route realigument 


or Southern's 


Piedmont that it should be certificated between Charlotte, 


Columbia, and Charleston, subject to subsidy ineligibility, in preference 


to the application of Delta and Southern and regardless of whether Delta's 


and Southernts applications for similar services are granted. 


Delta's application over the segment ana jf it is decided to the contrary, 


such authority should be subject to a restriction against service between 


D. C. It opposes Southern's application for 


Columbia and Washington, 
authority between Charlotte, Columbia, and Charleston. However, if 


Southern does receive such authority, it should be sudject to a restric- 


on one hand, and 


tion against effective service between Nashville, 


Charlotte and Greenville/Spartanburg, 


It is Southeast's position that it should be certificated to provide 


service between Miami, Marathon and Key West, and between Miami, Orlando 
> > ‘J > » > 


and Kennedy Space Center through the TI-CO Airport. 
Chatianooza, Columbia, Dothan; Gadsden, 


Gulfport/Biloxi, Jackson, Tenn. Knoxville, and Memphis support Southern's 
i > ’ > > ss IS 


proposed realiganent. In addition, Birmingham desires service by 


to and from Miami; Charleston desires 


Southern, National or Delta 


3a National's service over route 31 F to Havana, Cuba, has! been suspended 
c 


196] and continued suspension is tuthoriues for an indefinite period (Orde 
dated Merch 4, 1968). Attention in thi oceeding is directed to the 
phase of National's Key West service. If Nati 


» desires! elimination 


be appropriate. 


~8- 


t 
additional service by Delta or Piedmont under their proposed route 
extensions; and Columbia desires additionzl service by Delta and Piedmont. 
Asheville and Kingsport support service by Piedmont between Charleston, 
Columbia. and Charlotte; Columbus desires .service on 2 Memphis-Birmingham- 
Columbus-Jacksonville segment; Greenville/Spartanburg support Southern's 
proposed service to Memphis, Charlotte, and Columbia; Hattiesburg urges 
realignment to permit improved service to Atlanta, New Orleans, and 
Memphis; Marathon supports Soutneast’s proposed service between Key West, 
Marathon, and Miami, unile Monroe County (Key West) supports Southern's 


5 


proposed sexvice over the same segment; Tampa supports service proposea 
by Delta and National; and TI-CO supports service to that point by 
Eastern. 

Miami requests nonstop service between Miami and Tallahassee, single- 
plane service between Miami, on one hand, and Birmingham and Nashville, 
on the other, and improved service between Miami and Memphis; Oxford and 
Tri-Cities desire improved services; and Nashville supports improved 
service detucen that point and Atlanta, New Orleans, Miami, and Birmingham. 
Melbourne and Orlando.maintain that there is no need for service to the 
Kennedy Space Center via TI-CO Airport; Orlando supports improved service 
between Orlands and other points in issuc. Natchez SEBS Southern's 
realignment insofar as it would permit overflying of that point on flights 


to New Orleans. The South Carolina Aeronavties Commission supports improve 
c 


service in South Carolina as proposed by the various parties; however, it, 


opposes the deletion of Myrtle Beach as a certificated point. 


requests that it be served on any new route between Atlanta and Tampa oy 
/ 


pies ; { 
Miami. / 


we IN INNS, 
att 4 


St oe) 
-9- 
The Department of Defense supports the realignment of Southern's 
route to permit improved service between Fglin Air Force | Base and Miami, 
Orlando, and Melbourne; betwee n Gulfport and New Orleans, Atlanta, and 


Kennedy Space Center; between Anniston and Memphis and New Orleans 
~\,, i = Tes > 


between Huntsville and the Kennedy Space Center Miami and Key 
| 


and between Vicksburg and Jackson, Miss. The National Aeronautics 

and Space Administration (NASA) takes the position that Bastern should 
authorized to serve the Kennedy Space Center through T1-Co Airport and 
that Southern should be certificated to serve the Mississ 

Bureau Counse2 takes the position that Southern's rqute should be 
realigned as proposed on a subsidy in eligible basis; 
be designated as an intermediate point between Panama city and J 
Southern should be certificated to provide service between Memphis and 
various intermediate points on its proposed segment 2 to Tallahassee, 


Orlendo, Miami, Marathon, and Key West; Southern should be certificated 


over a new segment 7 between Atlanta, Tallahassee, Orlando, and Miami; 


Southern should not be certificated to serve the TEE Sea Test Facility; 
and its proposed segment § between Huntsville, Mississippi Test Facility, 


and New Orleans should not be authorized; Southern's authority to serve 


Myrtle Beach Bane be Cermsmateds and Southern's flag-stop authority 
should be made permanent. The Bureau also proposes that Piedmont be 


granted authority on a subsidy ineligible basis to provide service be- 


tween Charlotte and Charleston via Columbia; tastern be certificayed to 
j 


serve the Kennedy Space Center through the T1-CO Airport, National's 


Miami-Key West authority be suspended, aml the applications in all other 


respects be denied. - aI 


ECONOMIC Cz 


The economic characteristics o the cities now served 
have been discussed in vrior decisions of the Beard in which 
A 


Southern was granted authority to provide service and need not be repeated 


Vnere points have been served over protracted periods, 
service is the histerical traffic 
service whicn has been provided. 


The chara of any point requiring specific comment will be set 


forth later es the decision. 
4 REALIGNMENT 
icate for route 98 now authorizes service over 15 
southeastern area of the United States, as set forth in 
may be observed, a number of the segments parallel one 
oints. By the proposed realignment 
of segments of Southern's system such duplication of authority may be 
eliminated without curtailing its operating authority. 

Southern's system developed in the same fashion as routes of other 
local service carriers. The original purpose of such development was to 
move traffic between easier intermediate points and terminals which 
were larger trade centers or connecting points for beyond-segment travel 
over trunline carriers. Over the years the character of the local service 
routes has changed. Many of the smaller points have been deleted from a 


re) 
carrier's certificates as a result of their failure to generate sufficient 


traffic to justify continued service under the Board's later established 


"use it or lose it" policy. Restrictions originally appended to local 


service carrier certificates requiring them to serve all intermediate 
i 1 
points on all flights have been relaxed to permit skip-stop, two-stop, 
! 


one-stop, and nonstop service between points not served by trunkline 
b/ : 
carriers and nonstop service between terminals served by trunkline 


earriers, As a result of liberalization of operating authority, local 


service carriers have changed their service patterns and now direct more 


attention to schedules over more than one segment. 


Southern operates a number of services over more than one seguent 


via route junction points. For example, it provides service between 

| 
Atlanta, Huntsville, and Nashville; Tri-Cities, Nashville, and Memphis; 
“Knoxville, Chattanooga, Huntsville, and Memphis; and vetuoen other points 
on combination routings. Consequently, many of the sores now provided 


are over segments for which Southern originally was not certificated. 


While it provides milti-stop service over two or more segments, it is not 
P fea ’ 


authorized to provide nonstop service or muilti-sto schedules other than 
: 


via the segment junction points. 


In addition, with the elimination of certain segment junction, points, 


Southern wuld be able to provide services which are not feasible over 


Among Southern's proposals are schedules 


circuitous routings now required. 
between Atlanta, Chattanooga, and Nashville; Tri-Cities, Knoxville, 
Chattanooga, and Memphis; Atlanta, Jackson (Miss.), Bato 

Orleans; Atlanta, Chattanooga, Racoon (Tenn.), and Memphis; Atlanta and 


harlotte, 
n 


Colucibia, Charleston, and New Orleans; Atlanta, Mobile, Gulfport, and 


Nashville; Jacksonville, Columbus, Birmingham, and Memphis; C 


WJ Seven States Area ‘Investigation, CAB. 680 (1958). / 
5/ Mohawk Route 94 Realignment Investigation, Decket 16133 et al, ey 


E-2670 dated Jamary 24, 1967. 
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New Orleans; and Atlanta, Birmingham, Mobile, and New Orleans. 

Prior to the more recent years, trankline carriers did not operate 
many of the shorter-haul nonstop services because cf inadequate traffic 
demand and Jack of shorter-haul jet equipment with lower seat mile costs. 


Under those circumstances local service carriers have been able to 
participate in some of the more lucrative markets, notwithstanding the 
With the acquisition 
of the shorter-haul jet aircraft, the trunklines have stepped up the 
operation of nonstop services between points where the local service 
carriers have participated in the traffic. With the stepped-up nonstop 
service by the trunks and the existing restrictions on the local service 
carriers, the laiter would be unavle to continue to participate in 
markets to the extent that they have in the past. An example of such a 
_gituation is the Atlanta-Nashville segment where Southern has provided 
service since early 1962. At the time of its entry into the market there 
were 9 daily nonstop flights and 7 one or two-stop flights over this 
segment. During the first year of operations, Southern, in operating 


two two-stop flights per day, was able to participate in 3.7 percent of 


_the single-carrier traffic. The nonstop frequencies declined slightly 


until 1965, when there were 56 per week; ‘since that time, they have 


jncreased to 90'as of April 1968. Of the 34 additional flights, 16 
represented added service and the remaining 18 replaced multi-stop 
flights. During the calendar year 1967, Southern participated sn.5 


percent of the single-ca:rier traffie over this segment. 


Forecast. ‘With the operation of the above-named services which 
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would be possible with realignment, Soutrern proposes to terminate a 
‘ : 


limited number of its multi-stop schedules. As a result, it wuld 


inerease its average passenger haul from 190 to 220 miles and its ave 


hop from 110 to 127 miles. With its new pattern of service during 1969, 

| 
Southern estimates that it would operate 1,977,000 additional Martin-404 
miles and 2,969,000 DC-9 miles, would carry 532,000 additional passengers 
a tota? of 158,300,000 passenger miles, and would realize revenues of 


$13,000,000, incur operating expenses of $11,040,000, and would make a 


net operating profit of $1,960,000. After allowing for return on 


tment and taxes, its total subsidy entitlement would anount to 


$133,000. ‘ | 
No other party submitted a forecast of the net financial effect of 
Southern's proposed realignment. However, Piedmont contends that 
Southern's proposed Charlotte-New Orleans flight would result in an 
operating loss of $320,000 and an increase in its subsidy need by 
$617,000. Eastern contends that Southern would incur an operating less 
of $362,000 and an increase in its subsidy need of $660,000 from such 
service. As previously indicated three parties filed Limited opposition 
to the proposed realignment insofar as Southern would redeive additional 
authority between Atlanta and Nashville; between charlotte, Columbia, and 


Charleston; between Nashville, on one hand, and Charlotts and Greenville 


Spartanburg, on the other; between Atlanta and Mobile; and between Chatta- 


nooga, on one hand, and Atlanta, Charlotte, Greenville, and Nashville, on 
. . ; ca 


the other, 
Charlotte-Columbia-Charleston,. Piedmont contends that. Southern's 
LT TT rT i. ‘f 


14 


a as 


service over the Charlotte-Colunbia-Charleston segment would 


proposed 


be econemically unsound and would result in a loss operation. Southern's 
proposed services over this segm nt would consist of one round trip per 
day between Charlotte, Columbia, Ch arle ston, ard New Orleans. In fore-~ 


casting traffic in those markets, Southern projects past traffic growth 


on the least squares method to arrive at the normal traffic for the 


calerdar year 1969, then increases the 1969 traffic by 100 percent to 
aliow for the. stimulation of Southern's proposes Serv Ce, and finally 
assumes that somtbers would participate in 90 percent of the Charlotte/ 
Charieston-K few Se Coe traffic and 95 percent of the Colunbia-N Yew Orleans 
It estimates 1969 single-carrier traffic of 8, 001 passengers 


Zz 
between Charleston and New Orleans, 7,758 passengers between Charlotte 


traffic. 


and New Orleans, and 2,580 passengers between Columbia and New Orleans. 
During 1967, single-carrier traffic between the same pairs of points 
totaled 5,220, 8,270, and 4,990 passengers, respectively. In view of 
the foregoing, at appears that on an overall. basis, Southern? s 1969 


forecast of normal traffic is ervative. 


, 


Southern's estimated stimulation factor of 100 percent rests on 
the premise that it would provide first single-plane service in the 
Charleston, Charlotte, and Columbia-New Orleans markets. " Single-plane 
service already is provided to a limited extent. Betucen Charleston and 
New Orleans, National provides © ingle-planc service westbound with one 
flight per day me between New Orleans and Columbia Delta operates single- 
plane service > with one flight per day. In addition there is an abundance 

c 


of single-carrier connecting services in the marrets; between Charleston 


and New Orleans there are 12 flights; between Charlotte and New Orleans 
: S 5) ? 


! a 
there are 9 flights, and between Columbia and New Orleans, there are 13 
flights per day. Soutrern's proposed daily r und trip would provide a 
tuo-siop service 5 minutes faster than the best Charlotte-New Orleans 


connecting servi 
Columbia and New Orleans 


minutes faster tha: ne best Charleston-New Orleans service. 


On cross-examination 


Ney a 


stimulation factor as applied to the Charlotte-New Orleans ma 


high, and that protably a 50 percent stimulation would be mor 
Similarly, he stated that sich a stimulation factor for the Che 

s narket was higher than justin The Board, in the P. 
oued a stimulation factor of 


Northwest-Southy ryice Case, all 
percent for first gle-plane, single-carrier service. / With all 
markets under discussion receiving single-carrier, and two of the markets 


receiving limited single-plane, service, it is obvious that a stimulation 
factor of 300 percent is excessive. 
Any additional service will stimulate traffic. The extent of the 


stimulation, of course, depends on many factors and, consequently, is 


highly conjectural. Frequently 


the element of stimJation resulting from 


future traffic already contains 


previously improved service. For example, in the Charlotte-Nexw Orleans 


and Charleston-New Orleans markets, single-plane services were provided 


during 1953 and 1964, which probably accounted for a portion of the 


Ww 


, ated as "normal growth" in the forecast. 


traffic growth which has been tre 


STS com : xa 
6] Pacific Northwest-Southwest Service Investi 


gation, Docket 15459 et al, 
Order F-27970 dated April 11, 1967. 
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Similarly, the limited single-plane services presently operated in the 


Sharleston and Columbia-New Orleans market undoubtedly have accounted 
for a part of the "normal growth". 
Considering the existing services in the markets and the 
additional service which Southern would provide, it is highly 
that one round trip per day would stimulate traffic in excess 
cent in the Charleston, Charlotte, and Columbia-New Orleans markets: 
Southern's estimated participation factor of 90 percent also is 
unduly optimistic, With existing carriers operating over 6 times as 
many schedules between Charleston-New Orleans, over 4 times as a 
between Charlotte and New Orleans, and 7 times as many between Columbia 
and New Crleans, it would be unreasonable to assume that they would 
“retain only 10 percent of the traffic. Southern's services would be 
appreciably faster only in the Charleston-New Orleans market. However, 
in addition to the appeal of a faster elapsed time to the user, there is 
the preference for an arrival of a senecmterse an earlier time of day. 
Southern's flight westbound would arrive at New Orleans at 7:05 p.m. and 
eastbound at the. points in the Carolinas after 3:40 p.m. The existing 
schedules provide a wide pattern of service with arrivals in both 
directions throughout the day, including the morning. Under the circun- 
stances, Southern would do extremely well to capture 50 soso of the 
traffic in in markets now served by trunkline carriers. 
‘On the basis of the foregoing, Southern would carry between three anc 
four hundred fewer passenzers than estimated by Piedmont and Bastern and 
would incur a breakeven need of approximately $330,000 and subsidy need 


of approximately $670,000. 


17) 
7 


. i 


on 


The realigunent of Southern's route to place Charlotte, Columbia, 


and Charleston on 
of Southern's service 


eliminate tuo stub end terminals. Under its existing route) structur 


minal to terminal nonstop service by Southern would not be economically 


ne foreseeadle future. 


on one linear segment, the operation of nonstop service would be feasible 


at a much earlier date. 


Since there is no finding that Charlotte, Columbia, and Charleston- 


New Orleans service is required, there is no greater obligation on 


pare to provide such service than there is for any carrier to 


provide terminal to terminal nonstop schedules, .It is assumed that until 


jfies such service, Southern vould nov operate it, Southern 


now schedules flights between Charlotte and points west to Atlanta and 
between Charleston, Columbia, and Atlanta. With the proposed Charlotte- 


Charleston les running at right angle to the balance of the segmen 
© o & a | oO 


Southern would backhaul. in serving all points on the same flight. However, 


west, it could 


$f it did not serve all three points on flights to points 


continue to operate its existing services. Regardless of the servic 


would provide Southern would have greater latitude in scheduling and 


routing of equipment, which would tend to enhance the economic feasibility 


of its services. 


Since Southern is rot authorized to provide Charlotte-Columbia and 


Charleston service, its proposed realignment would provide now authority 


in those markets. At the present time Hastern provides four daily round 
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trips between Charlotte and. Columbia and two daily round. trips be- 


tween Charlotte and Charleston. Its 1967 load factor of 59 percent in 
the former and 55 pércent in the latter indicates that there is ho need 


for additional service to compete with Eastern's existing 


Service over the segment provided as entry mileage would further redu 
the need for local service. Consequently, it is appropriate that to the 


Columbia or Charleston, on the other, such service should be permitted 
only on Aes and not on turnaround flights. 
aoe ey 
ra-Nashville. During 1967, there were 36,010 
‘Atlanta and Chattanooga, 12,460 between Chattanooga 
and Nashville, and 97,770 between Atlanta and Nashville. Eastern provides 
4&3 and Delta seven round trips per day over the 105-mile Atlanta-Chatlanoozs 


Segment, Caz of Eastern's round trips is a turnaround flight. Over the 
ow o 


daily. 

Southern under its proposal would serve these segments with one 
round trip weer Atlanta and Nashville; one round trip between Atlanta, 
Chattanooza, and Nashville; one round trip between Atlanta, Chattanooga, 
dackson, Tenn,, and Memphis; and one round trip between Charleston, 

ia, Chattanoora, and Nashville, 

It norwally is undesiradle to authorize a subsidized local service 
carrier to compete with other carriers unless the segment over which the 
service wovid be provided holds prospect of Supporting, without subsidy, 
competitive services or unless the segment provides entry mileage to a 


larger airline terminal LS is true even where the market is 


short-haul and normally considered a local service market, 


a-Nashville segment folds 


promise the first year of 


operations it expects to realize revenszes of $2,391,000 fron the proposed 
S 

Atlanta-Chattancoga-Nashville services. Such revenues so 1d yield 

‘operating profit of over $200,000, but would not quite cpver taxes 


return on investment of 11.34 percent, as contempla ed 


of the Board's rules. 
realignment do not reflect a reduction in subsidy. However, 
overall financial picture yielding a return of 10 percent wou. 
ciably better than it would be in the absence of realignnont. 
holds true of the Atlanta-Chattanooga-Nashville segment. Such service 
fall about: $70,000 short of yielding revenues sufficient to cover 
srs 


return of 11.34 percent. It shculd be noted, however, that 


realignment, Southern vould elimi nate one round-trip 


5 


flight between Knoxville and Memphis via Chattanooga andi other intermediate 
points. With the stations at Chattanooga and Nashville already in existenc 


Saas expense 


se 


and with the elimination of one existing schedule, the 

as prescribed by Subpart K probably would overstate the hota expenses 
which vould be incurred in providing the service Southern proposes. 

Not only is the Atlanta-Chattanooga-Nashville segment the highest 
traffic genere ating segment which Southern would receive through the 


realignment, but it also would provide entry mileage which would enable 


Southern to provide new services over each portion of the segment. 


| 
Southern would provide first single-plane service between Jackson and 


Atlanta, Jackson and Chattano lashville and Columbia, and Nashville 


CES! 


and Charleston and first competitive single-plane serv jee between Chatta- 


nooga and Columbia and Chattanooga and Charleston, cess there now is 
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Southern estimates that it will carry in excess 


one round trip per day. 
az « 


of 20,000 passengers between these points alone. Consequently, the entry 


miJeaze would enable Southern to satisfy an appreciable volume of traffic 


which it otherwise would be unable to do. 

To be weighed against the benefits of Southern's eee between 
Atlanta, Chattanooga, and Nashville are the possible adverse effects on 
Eastern between Atlanta, Chattanooga, and Nashville and on Delta between 
Atlanta and Chattanooga. As previously mentioned, Eastern's opposition 
is limited to Southern's proposed nonstop authority in the Atlanta- 
Chattanooga and Chatianooga-Nashville markets. Delta does not oppose 
Sovthern's service insofar as it involves the Atlanta-Chattanooga market. 
Scuthern's proposed two round trips per day over each segment undoubtedly 
would divert some traffic from astern and Delta. However, between Atlanta 
and Chaitanooga, Southernts service would represent only 15 percent of the 
total service between those points so the extent of its diversion woul.d 
be limited. In the Chattanooga-Nashville market the effect of Southern's 
proposed service, which would equal that presently provided by Basteru, 
would be more pronounced. However, Southern's operations over this 112- 
mile Segment, which Eastern serves with only two round trips per day on 
through flights, would not create a serious adverse effect on Eastern, 
Further, as an additional carrier, Southern would stimulate traffic to a 
Slight degree. To the extent that its service provides an element of 


stimulation, the diversiona]l effect on existing carriers would be reduced. 
c 


isting for overestimates of traffic between Columbia and 


LS 4 


Nashville and Chattanooga and Columbia. 
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Delta's opposition to nonstop authority for Southern between Atlanta 


ni ~ i a 
and Nashville is contingent upon the success of Delta in its a lication 
i$ } Pp. 


for similar authority and stems from its opposition to multi-carrier 


competitive services. Only because TWA until recently has not been an 


effective operator in the Atlanta-Nashville market, and that there exists 


a need for single-plane service between Nashville and Miami, does Delta 
ing of its application in this proceeding. 


Delta's application for Atlanta-Nashville authority is contingent 


upon its obtaining Chicago-Cincinnati-Nashville authority in the Guilt 


States-Midwest Points Service Investigation, Docket 17726. Without such 


authority, Delta maintains, its proposed Atlanta-Nashville operations 


would not be economically viable. Decision in this proceeding cannot be 


delayed pending Board action in the Gulf States Case. If the Board should 


grant Delta's application before this proceeding is presented for decision, 


it may consider Delta's application for Atlanta-Nashville authority in 


light of its decision on its Chicago-Nashville application. 


In view of the extent to which Southern's service over the Atlanta- 


Chattanooga-Nashville segment would enhance Southern's possibility of 


reduced subsidy, the benefits which will accrue to off-segment passengers 
moving to and from Atlanta and Nashville, and the limited adverse effect 


eis ae . pees “ 
on existing carriers, Southern should be permitted to provide service 


over this segment without restriction. 


4 5 | \ : “ 

thern serves Myrtle Beach as the eastern terminal 

: segment 12 extending westward via Columbia, Greenville/ 
i a ‘ 


Piedmont also 


. 5 - 
Spartanburg, Anderson, Greenuood, and Athens to Atlanta. , 


serves Myrtle Beach as one of its intermediate points oniits segment 


Tl ae aa] 
Pep 


between Washingto:, D. C., and Atlanta. Myrtle Beach is not a-large 


Me 


traffic generating point, enplaning a total of 14,759 passengers, or 40 
passengers per day, during the year ended June 30, 1967. On the basis 
of traffic data for the calendar year 1966, the primary points account, 


for 4G percent of Myrtle Beach traffic, were Atlanta, Washineton, New 
Pp IY ry > 5 p) 


York, Greersdboro, and Charlotte. 

In serving Myrtle Beach, Southern is at a competitive disadvantace 
as compared to Piedmont. Serving Myrtle Beach as a terminal, Southern 
is limited to participation in traffic to and from its six poin 
west and such connecting traffic as may desire to move to and from points 
beyond Atlanta, | Local traffic between Myrtle Beach and such points 
during 1966 totaled 4,520 passengers, of which Southern carried S20. 
Piedmont, on the other hand, serving Myrtle Beach as an intermediate 
point on one of its longer segments has traffic support of other points 
on the segnent, including the top five points accounting for 40 percent 

Pea 


of the total Myrtle Beach traffic, and is able to serve Myrtle Beach 


with a greater number of frequencies. As a consequence, during the year 


ended June 30, 1257, Piedmont reported 2,436 departures and 13,73). enpl 


passensers, as compared to Southernts 336 departures and 1,026 ernplan 
BOR estimates that Southern, during the year ended September 30, 1967, 


realized revenues of $53,492, incurred operating expense of $122,144, and 


9/ hirport ketivity Statistics, year ended June 30, 1967. 

i¢/ 0 & D Survey year ended December 31, 1966. Airport Activiig Statistics 
and Sonthernts Vorms 4]. indicate that 0 & D data understate actual Lraffie 
by aporoximately 10 percent. 

1i/ Southern's Forms 41 for the year ended September 30, 1957, reported 
1,126 enplanements, 
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experienced 2 oreakeven need of $68,652. After allot ing for a-return on 


taxes of $10,159, Southernts subsidy neeli Tor the year was 
| 


In its analysis, BOR credits Myrtle Beach i revenues on the 
basis of 2,252 passengers making an average jo ourney y of 27 miles, and 
charges direct flying expense incidental to tr ransporting such passengers 
‘on the basis of the operation of schedules between Myrtle Beach and 
Columbia, a distance of 138 miles. In so doing, BOR as ssumes + th hat Southern 
carried 86 percent of its Myrtle Beach traffic beyond Colunbus without 


incurring any direct operating expense in transporting such passenzers. 
Y : . : ' - o 


Accordingly, it must be concluded that BOR's estimated subsidy savings is 
| 


very conservative, 


The adverse effect of the termination of Southern's Myrtle Beach 


service would be limited to the loss of single-plane service by 276 


passengers between Myrtle Beach, Anderson, and Greenwood, and to the 
610 Myrtle Beach-Coluribia and Atlanta passengers which elected to use 
| 


Southern's competitive services. In view of the fact that Southern 
carried only J4 percent of the total Myrtle Beach- Colurbia and Atlanta 


traffic, if its service is terminated the preferred service between 


those points would remain. 


It is recognized that there would be some adverse effect to a small 


pars) 


‘volume of users as a result of the termination of Southern's Myrtle Beach 


authority. However, it is significant that Myrtle Beach did not Sntervene 


or express any inlerest in the proceeding, and that the only ovjection to 


the termination of Southern's thor i. JAS ANCE the South*Carglina 


Aeronautics Commission. Considering the limited volume of traffic which 
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benefits from the service and the subsidy savings which would result from 
its termination, it must be concluded that the user benefits do not justify 
. 212/ 
the cost of Southern's continued service at Myrtle Beach. 


Conclusion rezarding realignment. The Board instituted this proceeding 


for the purpose strengthening Southern and to enhance the possibility 


of reducing its subsidy requirement. Under Southernts forecast there 
would be little change in subsidy requirement during the first year of 


operations. Thereafter, with normal traffic growth, the finahcial results 


are expected to improve. 

As previously coneluded, Southern's proposed HORSCOP service between 
Charleston and New Orleans would result in an operating loss of approx- 

ely $330,000 annually. Without the operation of such service, 

Southern's operating profit would be increased to approximately $2,290,000 
and its subsidy entitlement, instead of increasing approximately $133, 000, 
would be reduced by approximately $197,000.’ To the extent that Southern 
might operate other schedules between Charlotte, Columbia, and Charleston 


and points west, in lieu of the Charleston-New Orleans nonstop aoe 


its operating profit and subsidy reduction probably would be eee 


22/ Under Par art 369.2! 25 of the Board's Organization Regulations, a license 
fee of $1,000 is imposed for each point deleted, pursuant to apo Lication, 
where annwal gross transport revenues are not estimated to increase as a 
result of such deletion. Southern filed no application and took no 
position in support of or against deletion of Myrtle Beach, 

13/ Southern's gross transport revenue increase from realignment, as 
defined in Part 389.25 of the Board's Operating Regulations, after 
excluding Southern's estimated revenues from its proposed Charlest§n- 
New Orleans nonstop service of $1,569, 000, would be in excess of 


$10,000,000 ann ally. 
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In view of the improved financial results which may be expected, 
the benefits to acerue to users, and the slight diversi : effect of 
the new services on existing carriers, it 3 is ‘concluded that the proposed 
realignment should be approved, subject to the qualifications previously 
set forth. 


FLORIDA SERVICE 


points in the area served by Southern and 
proposes that the Kennedy Space Center be designated as an intermediate 
point on Segment 5 of its route 10. Southern proposes oon c 
Tallahassee between Panama City and Jacksonville. Southern 2 and National 
propose service between Huntsville, Mississippi 
Space Center, and Miami, Southern, Delta, National, and 1 
quest authority to service some or all points on the segment between 
Memphis, Huntsville, Birmingham, Atlanta, Tallahassee, Orlando, Kennedy 
Space Center, and Miami/Fort Lauderdale. 

Kennedy Space Center through TI-CO 4 irport. Eastern is the only 


carrier proposing that the Kenn 1edy Space Center (to be served through 
! 


the TI-CO Airport) be designated as an intermediate point on its existing 


on their proposed routes between Huntsville and/or Atlant 
Miami. A pretrial restriction provides that any authorit 


shall be subject to a restriction against nonstop flights between that 
¢ 


point and points north or west of Tallahassee not served by Southern as 


of Novenber 28, 1967. 
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The Kennedy Space Center is the major NASA launch center for manned 


and unmanned space missions. There now are approximately 23,000 eivil 


service and contractor personnel employed at the Center. It is expected 


that by January 1969, this number will increase to 25,500. Personnel 


use air service extensively. 

To meet the air transportation needs of the Kennedy Space Center, 
NASA and the Titusville-Cocoa Airport Authority urge that certificated 
service be authorized to TI-CO.° There is no contention that air service 
to or from Melbourne (Cape Kennedy Regional Airport) or Orlando (McCoy 
AFB) is inadequate or that there is any need for additional schedules 
at those points. The sole reason urged for service to TI-CO is to 
avoid the surface time entailed in traveling from the Kennedy Space 
Center to Melbourne or Orlando. The Kennedy Space Center is located 
approximately 42-43 miles north of Melbourne and approximately 52-55 
miles east of the Orlando Airport. TI-CO Airport is located nine miles 
from the Center, 30 miles north of the Melbourne and 445 miles east of the 
Orlando. NASA and TI-CO maintain that, as a result of traffic congestion, 

ravel time requires one hour and five minutes to. Melbourne and one hour 

and 15 minutes to Orlando, as compared to no more than 15 minutes to 
TI-CO. | 

During the first half of 1967, 14,224 Kennedy Space Center and 
contractor employees departed via air service from Melbourne or Orlando, 
The principal destinations of these passengers in order of ranking was 
as follows: Huntsville, 4,152; Los Angeles, 2,737; Houston, 1,510; 


. a 
Washington, D. C., 1,359; and New Orleans, 79. NASA estimates that 


with service tc TI-CO Airport, its calendar year 1968 traffic would 


total 15,000 passengers between Huntsville and TI-Co. 


NASA's traffic estimate covers only passengers Some with its 


TI-CO if service were available. The extent of the total traffic to 


Lu 


efit from service to TI-CO is subject to disagreer nt among Melbourne, 
NASA, Orlando, and TI-CO. TI-CO, on the basis of a survey conducted for 
this proceeding, estimates that during 1967, the TI-CO service area 
generated more than 192,000 passengers. Melbourne and Orlando contend 


that the estimate overstates the actual traffic. 


| 
Melbourne maintains that its airport is more convenient to most of 
i 


the users in the area; that of those passengers living locally, only four 


14/ 
a | 
percent of those which it surveyed live in Titusville, Cape Kennedy Air 


“ ; A A aaa a 
Force Station or the Kennedy Space Center; that passengers not living in 


rom hotels or motels and not from the Kennedy 


the area arrive at or depart 


places of business, and that TI-CO would attract only a 
NASA, on the other hand, naintains that passen- 


Space Center or 
small volume of traffic. 


gers connected with the Kennedy Space Center arrive and depart’ primarily 
i 


from their offices. t that most 
er to the Melbourne Airport 
| 


of the Kennedy Space Center's traffic lives clos 


than te TI-CO, those passengers live 15 miles or less from the Melbourne 


Airport and approximatel 60 miles or more from the Orlando Airport. It 
PE y : i 
| 


is significant that, notwithstanding the proximity of Melbourne, 62-2 


U4] Melb bourne states .O4 percent. 


-29- ‘ 
percent of the enplaned Kennedy Space Center traffic moved through Orlando. 
Eastern proposes daily service of one round trip between Miami, TI-CO, 
Orlanio, Huntsville, and St. Louis, and one round trip between Melbourne, 
TI-CO, Atlanta, and Washington. Orlando points out that ground time of 
25 and 27 minutes at Orlando on flights between TI-CO and Huntsville, 
reduces the time savings of Eastern's proposed service between such 
points to no more than 10 minutes. There is merit to this argunent with 
respect to "T-CO-Huntsville flights only, since proposed aes between 
TI-CO, Atiani id | hington would not stop at Orlando. Further, it 
must be recognized that surface travel of more than 50 miles contains an 
element of possible delay for which allowance must be made to insure 
arrival in time for schedules airline departures. Although the benefits 
of the time savings would be reduced by a stop at Orlando, a Huntsville 
user of TI-CO"s service would avoid the potential delays in surface 
travel and the necessity of traveling that distance on his own 
responsibility. 

To divert passengers from their established travel habits, it is 


necessary to produce a more attractive service. If, as urged by Melbourne, 


service via its airport is superior and better meets the demands of the 


traveling public than the proposed service at TL-CO, passengers would 


continue to travel as they have in the past and Melbourne and Orlando 
would not be adversely affected by TI-CO service. On the other hand, if 


: : c 
passengers were diverted to the TI-CO Airport, it would have to be concluded 


that they preferred that service, To deny service to TI-CO, if it were a 


better service, would continue the inconvenience to NASA users for 


benefit of Melbourne. 
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There can be n¢ doubt that service to TI-CO would benefit an 


appreciable votume of users. Unquestionably, the Limited service which 


Eastern would provide, as compared to that which is available at Melbourne 
and Orlando, wuld not attract all of the potential TI-CO iraffic. Exist- 
ing services at Melbourne and Orlando tc New York, Los Angeles, Houston 


and New Orleans would continue to attract a volume of traffic equal to 


that which would be petential TI-CO traffic. Eastern estimates that of 


the total Cape Kennecy area traffic, TI-CO service would carry only 10 


percent of that to or from Atlanta, 40 percent of that to or from Hunts- 


ville, 5 percent of that to or from Miami, 30 percent of that to or from 


St. Lowis, and 15 percent of that io or from Washington. Considering the 


service at the three points, these estimates appear reasona ible 


Melbourne also maintains that it has expended substar ntial sums in 


developing its airport and that inauguration of service to TI-CO ould 


in the wasteful maintenance of duplicating facilities only 30 


result 


miles apart. Melbourne's argument. would be valid if to provide service 


to construct duplicating facilities for 


at TI-CO it would be necessary 


However, it must be noted that TI-CO's airpoct already is 


that. purpose, 


adequate to handie Boeing 727 equipment which Eastern proposes to operate 


on its flights io Huntsville and St. Louis and which it could operate on 


s proposed Atlanta and Washington service. 


ted 

? percent of the total Cape} Kennedy area 

. ¢ 

56,99) passengers would wse its TI-CO service. ‘From such 
15/ | 

traffic Wastern anticipates revenues of $592,000, expens 


Fastern estimates that 15. 


traffic or 
ses of $522,000, 


; for payment of the license fee under Part 369.25 of the Board's 


Anerating Regulatrons. 
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and an operating profit of $70,000. Southern contends that Eastern would 


experience a loss. At best it is apparent that the proposed service to 


TT-CO would yield only a modest operating profit during the first year of 


operations. ; 
Eastern presently provides tuo through flights between Huntsville, 


on one hand, and Orlando and Melbourne, on the other, and one flight 


connecting with Southern at Atlanta. Consequently, diversion of Hunts- 


ville-Kennedy Space Center traffic would be limited to that moving on 


Southern on connecting flights between Atlanta and Huntsville. In addition 
enter traffic 


2 smell volume of Atlanta, Washington, and Miami-Kennedy Space C 


would be diverted from existing services of Delta and National at Orlando 


and National at Melbourne. Eastern estimates a total diversion of 6,703 


Delta passengers and 9,123 National passengers. Consequently, the adverse 
effect on existing carriers would be negligible. 


Considering the volume of traffic which would move through TI-CO 


Airport and the fact that Eastern covld serve TI-CO without loss, it is 


concluded that the benefits of the proposed service outweigh the adverse 
effects on Melbourne and Orlando. 

Eastern points out that the pretrial restriction on nonstop service 
to or from TI-CO will create confusion in the future and suggests the 
following amended condition be appended to its TI-CO authority: 

“Phe holder shall not provide service between Kennedy 

Space Center, Fla. (to be served through TI-CO Airport), 


and points on route 10 north of Nashville, Tenn., or west 
of Memphis, Tenn." 


There is merit to Eastern’s argument. To avoid the necessity of 


repeatedly determining what points north or west of Tallahassce vere 


91 
<Sy= 
not served by Southern as of November 28, 1967, Tastern' s Sugg costed 
condition will be adopted. 
Huntsville-Mississipoi. Test Facility-Kennedy Spece _Center-Orlanio. 
Southern now is authorized by exemption to provide service to the Mississippi 
¥ 
26/ 
Test Facility (MIF), on a subsidy ineligible basis, 2s ah intermediate 


point on segment 15 between Huntsville and New Orleans. tt provided service 
under such authority until April 1967. Southern’s Huntsville-New Crleans 


authority expires August 23, 1971. Under its application’ in Docket 17356 


> 


t proposes am mendment of segment 15 to permit service betireen Huntsville 
Mississippi Test Facility (MTF), beyond NTF to New Orleans, and beyond 
MIF to Orlando/Kennedy Space Center. National, in Docket 19025, proposes 


service between Orlando, Kennedy space Center, MTF, and beyond MIF to 


Huntsville, ard beyond MIF to New Orleans, subject to a restriction 


against single-plane service between Orlando and Kennedy Space Center, on 
one hand, and New Orieans, on the other. 

National, while an applicant for this route, did not present any 
evidence to establish the need for such service. It is ene s view 
that there is no real basis for forecasting traffic at the Mississippi 
Test Facility. However, it did suomit a forecast estim mating gz that in 
providing sorvice over this route it would operate 637,952 miles, re- 
quiring 1,600.6 block hours. It fore ast total traffic of 27,786 passe 
gers yielding revenues of $924,000, operating expenses of $1,014,000, and 
an operating loss of $90,000 annually. After allowing for return ee 
taxes its subsidy entitlement would amount to $324,000 per year, In 
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view of the fact that prospects of profit over this segment. are not 
optimistic, Southern maintains that, if certificated to serve MTF, such 
authority either should be permissive or should be subject to subsidy 
support, 

NASA, the only party supporting service over this segment, points 
out that MIF provides rocket testing stand, test control, and test support 
units, with facilities capable of testing the world's largest known launch 


vehicle stages and engines, Large becsters are tested and ch 
before they are sent to Kennedy Space Center for ultimate launching. 
Conseguently, engineers and technicians are involved in beth the checking 


out et MIF and in conducting the launchings at Kennedy Space Center. 


These employees, according vo NASA, would be the principal users of air 
“s > o ? P 


sentice at MTF and provide a fertile source for increase in MIF traffic. 
NASA estimates that if commercial service 1s available during 1968, there 
will be 3,465 passcagers and 24,450 pounds of cargo between Huntsville 

1,760 passengers and 28,000 pounds of cargo between TI-CO 
and MIF. 

‘Southern's traffic estimate of 27,786 passengers consists of 10,950 
between Huntsville and MTF, a like number between MIF and T1-CO, 5,475 
passengers between Huntsville and TI-CO via MTF, and 411 connecting 

Assuming an equal. numbec of inbound and outbound pas 


pers ab MTF during 


1969, or 30 passengers per day. C 


During the seven-month pericd when Southern served MTF with three 


round-trip flights per week, it enplaned a total of 664 passenzers or 


ta 
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4.3 passengers per flight and 3.16 passengers per day. Of course, the 
short period and the low frequency of Scuthern's service did not permit 


the development of the full traffic potential at MTF. However, in view 


of the passenger forecast of NASA, the principal user of service at the 


points involved, an estimated traffic flow 7% to 93 times'as great as 
that experienced appears optimistic. Further, the 5,475 passengers 


Southern assumes it would carry between Huntsville and TI-CO via MIF 


equals its estimated Huntsville-TI-CO traffic via Atlanta, Considering 


the fact that its proposed Huntsville-TI-CO service via Atlanta would 
and 2 minutes as 

_ 22/ 
", requiring 3 hours 24 minutes, it is 


entail 2 carriage of 564 miles, entailing 3 hours 


mh 


compared to 90 miles via MT 


unlikely that the same volume of. traffic would move over both routings. 


Finally, the prior conclusion herein that Eastern should be certificated 


to serve TI-CO will enable that carrier to serve the Huntsville-TI-Co 


traffic. Consequently, Southern would face more competition in that 


market. 


Actually, the transportation of Huntsville-TI-Cco passengers over the 


circuitous routing via MTF, entailing 58 percent more milels, is economically 


: 
unsound. Southern has estimated revenues on the basis of the same Hunts- 


ville-TI-CO fare over both routings. Its yield per revenue: passenger mile 


- . ; | x. : 
via Atlanta is 6,22 cents while that via MTF would be 3.94 cents, While 


en ner ern, 4 : Cal 
17/ The relatively comparable travel time between Huntsville and TI-CO, 
unding the much greater distance via MIF, is attributable to 


notwithst: 
in ground time at MIF (10 minutes) and that, at Atlanta 


the difference 
(23 minutes). 
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such a disparity might in rare instances be justified to fill otherwise 
empty seats, from a long range point of view it is unsound. It is sig- 
nificant that if Southern could achieve a load factor of 100 percent the 
total cost per passenger mile, using the unit costs employed by Southern, 
would amount to 3.691 cents, only .24 cent below its yield. 

Hancock County Port and Harbor Commission, which ows the airport at 
MIF, urges that Southern be authorized to provide service to MIF, In 


addition to the reasons advanced by NASA, Hancock County points out that 
without certification of Southern, federal funds would be unavailable 


for future developrient and expansion of its airport which currently is 


under construction, and without such funds, further construction would 


have to be halted by the County. The fact that certificated service av 
MIF may be necessary to obtain government support for expansion of the 
airport at that! point does not establish that service is required. As 
a practical matter, it lends support to the theory of basing a conclusion 
on the benefits; to the user, and whether those benefits justify the added 
cost which would be entailed. Certainly it would be improper to certifi- 
cate Southern on a permissive basis, as it urges, and thus encourage 
airport expansion and then allow the carrier to terminate its service at 
its election after the expenditure of funds for airport development. 
Considering the limited volume of traffic to be developed, it is 
concluded that the benefits to the users do not justify the costeshich 


u 


would be entailed in providing the service between Huntsville, MIF, and 


18/ 
TI-CO. 


x / 
18/ Southern slid] would have authority until May 23, 1971, to provide / 
Huntsville-Now Orleans nonstop service over #ts visting segment 15, 


1S 


* 
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Huntsviile- Atiente- TI- ‘ami With Eastern certificated to serve 


1 Melbourne and Orlando, it would 


provide service between Funtsville and TI-CO and would sati sfy the 


erl-r 


traffic demands in the market in which it already is the sole carrier 
J 


Bastern's eae to TI-CO 


Atlanta routing. That traffic would represe nt over 30 percen u of 
Buntsville-TI-CO pass ube 
the diversion of Fastern's Huntsville-Mia 
Southern's cece compet 
of traffie from Ea 
would be economically unsound. 
In view of the fact that Eastern will meet. the demand of Huntsville- 
TI-CO users amd that a competitive service would dilute the revenues of 


a marginal service, Southern's proposed Huntsville-TI-CO authority is 


The need for South 


not required by public convenience and necessity. 
service between Atlanta and Miami will be discussed under a subsequent 


heading in this deci Sion. 


allahassee-Ja Jacksonville. Southern now provides service 


to Panama City as an intermediate int on its segment 5 between New Orleans 
po 5 
segment 13 between Panama City 
c 


and Memphis. It serves Jacksunville as a terminal point on its segmc nt. 2 


and Atlanta and as a terminal point on its 


betucen Jacksonville and Atlanta, Under its propesal herein, Southern would 


extend jis proposed serment 2 from Pan City to Jackson ville via Tallehasses. 
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‘the game volume of traffic to and from Jacksonville as Panama Ce 
In forecasting 1969 Jacksonville-Panama City traffic, Southern 
departed eon its usual method and projected its 1961-1965 experience 
beyond 1965 ‘to 1969. This method produces a substantial increase in 
traffic over that method employed by Southern in es timating traffic 
between other pairs of points. From 1960 to 1965, tra ffie increased 
from 2,870 to 4,030 passengers. After a decline to 3, 340 passengers 
in 1966, Southern forecasts. normal growth to 6,343 passengers in 1969. 
Southern then increases its 1969 normal traffic by 7.5 ape to 


6,819 passengers to give weight to its proposed increase in service 


quality. 


Considering the past traffic between Jacksonville and Panama 


City, Southern's forecast normal traffic growth appears optimistic. 
In fact, Southern anticipates growth far exceeding that experienced 
in the past, During 1967, total traffic increased to only 4370 
passengers. For traffic to increase OS to the extent predicted 
by Southern, it would have to increase by 45 percent in the next tuc 
years, uhile it has increased only 52 percent in the eece seven years. 
Assuming 989 traffic will exceed 1967 traffic by the average 
ee inerease since 1961, there will be 4,973 Jacksonville- -Panama 
City passengers during 1969 without Southern's service. Whether 
Southern would be able to develop the same volume of traffic between 
Jacksonville and Dethan and Jacksonville and Eglin, with one round trip 


ra] 
per day, that has been developed belucen Jacksonvillle and Panama City, 


/ 
} 


with three round trips per day, is subject to question. Certainly, it 


would be improper to increase the estimated normal traffic to allow Sor 


97 
-39- 


r 


stimulation of one round trip per day while the assumed normal traffic 


another service dé veloped with three round 


iis predicated on traffic .of 


On the other hand, Jacksonville-New Orleans, Jacksonville- Tallahassee, 


and Tallahassee-New Orleans traffic already has ea ‘beyond that 


predicted by Southern for 1969. During 1967, these were 25,190 single- 


carrier passengers between Jacksonville and New rleans, as compared 


with Southern's 1959 estimate, with normal growth, of 2k, 413, Between 


Jacksonville and Tallahassee, there were 10,450 passengers in 1967 as 
compared with Southern's estimated 1969 traffic of 7,3 40. Between 

Jial Lahassee and X lew Orleans 1967 traffic totaled 8,040, as compared to 
Southern's 1969 estimate of 5,458. With the application h of the average 
since 1960 to the 1967 traffic to obtain 


two-year increase in traffic 


the 1969 normal traffic, and the use of Southern's Seenietion and 


participation factors, the breakeven need frem the crore ton of the 


proposed service over the Panama City- Tallahassee-Jack sonville segment 


19/ 


would be within $100 of the amount estimated by Southe 


In view of the benefits which would accrue to the additional 


sengers which would be carried, particularly those between Dothan and 


Jacksonville and Eglin and Jacksonville, the prospect of Southern"s 


achieving a profitable operation and the flexibility i een and 


rotation of equipment which would be possible, it is cone Luded that 


Southern's proposed segment 2 should be extended from Panama City to 


via Tallahassee. 


Atlanta-Miami/vort Lauderdale. Southern proposes gervice over this 


segment betwecn Atlemta, Tallahassee, Orlando/TI-CO, and Miami/Fort 


T9/ Armual gross cera revenues as defined in Part 389.25 of the Board's 


Regulations would amount o $71,000. 
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Lauderdale (Ailanta-Miami) and between Panama City, Tallahassee, 


Orlando/TI-CO, and Miami/Fort Lauderdale (Birmingham-Miami). Delta 


recuests authority between Memphis, Huntsville Birmingham, Atlanta 
4 y > ? i=) > ) 


Tallahassee, TI+CO, Orlando, and Miami/Fort Lauderdale. National's 


proposed routes would run between Miami/Fort Lauderdale, Orlando, TI-CO, 


Tallahassee, and Atlanta and between Miami/Fort Lauderdale, Orlando, 


ec, 


Tallahassee, Atlanta, Birmingham, Huntsville, and Memphis. Northwest's 
> 3 o ’ > FE 7 

proposed route would be between Atlanta, TI-CO, Orlando, and Miami/ 
Fort Lauderdale. All flights between Atlanta and Miami/Fort Lauderdale 


would be subject to a one-stop restriction. 
/ . 
Over the Atlanta-Miami/Fort Lauderdale segment multiple services 


atl 


already are available, Between Atlanta and Tallahassee, Eastern provides 


three round trips daily. Between Atlanta and Orlando, Delta and Eastern 


provide an aggregate of 10 round trips daily, and between Atlanta and 


Miami, Delta, Eastern, United, and Northwest provide an average of 26 
round trips daily. Between Tallahassee and Orlando, Bastern provides 
two daily round trips, and between Tallahassee and Miami, it provides 
ht round trips daily. Between Orlando and Miami, National, Fastern, 
and Delta provide a total of 1] round trips daily. During 1967; the 


following total single-carrier traffic moved over these segments: 


Atianta_and: 

Tallanassce 30, 310 
Orlando &3,620 
Miami 242, 380 


Lat 12 SS ee _ands 


Miami. 
Orlando and: 


Miani 


| 


/ 


Southern propo oses to operate daily DC-9 service of one round trip 


between Miami, Orlando, and Atlanta and then beyond over ils existing 


hh 


Nashville; one round trip between Miami, Orlando, 


system to Chattanooga and 


Tallahassee, and Atlanta; one round trip between Miami Orlando, Tallahassee, 


Atlanta and beyond to its existing points Chattanocga, Jackson, Tenn., and 


and one round trip between Miami, TI-CO, Atlanta, and Yuntsvilte. 


From services between Atlanta and Miami Southern expects to realize 
\ 


revenues of $5,005,000, incur operating expenses of $3,528,600, and maxe 


7,000. After allowing for taxes and return on 


an operating gain of $1,47 


investment, its subsidy need would be reduced by $741,000. 


Della would provide service over its proposed Memphis-Miami route on 


through flights to beyond-segment ints. It would operate one rourd trip 
daily between Chicago, Memphis, Huntsville, Birmingham, Dallas, 


Angeles; one round trip between Kansas City, Memphis, and Miami 


round trip between Chicago, St. Levis, Memphis, Huntsville, Orlando, 


between Chicago, St. Louis, Memphis, 


TI-CO, and Miami; one round trip 


Birmingham Taklah sassee, and Miami. From service over ius roposed 
> > ( . 


segment it forecasts revenues of $8,679,000, operating expenses of 


$7,383,000, and operating income of $1,297,000. In addition, Delta would 


operate one round trip between Detroit, Columbus, Ohio, Deseo) Atlanta, 


and TI-CO and one round trip between TI-CO, Orlando, and Da Jlas. From 


this service it forecasts revenuesof $1,489,000, expenses of $1,200,000, 


and operating income of $280,000 assignable to its new authority. 


National. would operate daily service of two round trips between 

Orlando/TI-CO, Tallahassee, and Atlanta; one round trip between 
a 

ione round trip 


Miami., 


Miami, Talla Biriniingnam, Huntsville, and Memphis; 


chan, Huntsville, and Memphis. It anticipales 


between Tallahassee, Birming > 


revenues of $9,259,000, operating expenses of $10 0,477,900, and an operating 


loss of $1,184,000. 
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Northwest ‘under its proposal, in effect, would make Orlando an 


alternate intermediate point between Atlanta and Miami on its existing 


route. Northwest would provide daily service of one round trip between 
Minneapolis/St. Paul, Chicago, Atlanta, Orlando, and Miami, and one 


t. Paul, Milwaukee, Chicago, Atlanta, 


It forecasts revenues of $1,696,000, expenses of 


rating profit of $391,000. 

now cperating between Atlanta and Orlando, four 
between Atlanta: and Mame and three between Orlando and Miami, it is 
apparenl that the wsers alrea fe reaped the benefits of competitive 
services betweer: those points. tL the user does not - 
benefit in any manner from molti- However, service 
in excess of first competitive service encounters the law of diminishing 
returns and enhunces the danger of destructive competition from over- 
scheduling. Normally, potential detriments outweigh the possible benefits 
of multiple competition except where such competition is necessary for 
entry mileage to a larger terminal. 

Only between Atlanta and Tallahassee and Tallahassee and Orlardo/ 
Miami is there monopoly service by Eastern. It previously has been 
concluded herein that Scuthern should be authorized to serve Tallahassee 
as an intermediate point between Panama City and Jacksonville. Under 
such authority, Southern proposes to operate one round trip daily between 


Atijanta and Tallahassce via Dothan and Eglin and would be authorized ee 


provide additional service between Atlanta ard Tallahassee should the 


Se 
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It is recognized that beyond area traffic which Delta, National, 
and Northwest might carry to or from Miami, Orlando or Tellahassee would 
benefit from their proposed services. However, this proceedin 


instituted to consider the needs for service in the area ‘served by 


and Florida points. The 


benefits of proposed services between points beyond the area served by 
Southern and Florida points are inuijzental to the benefits to the users 


ee 


between the points in issue. Since the Jallahassee-Orlando-Miani 


segment would be part of a 
it could not be considered as entry mileage, Consequently, user benefits 


from the various proposals herein would be limited to those schedules 


AMS a 


which might be operated between Tallahassee and Orlando/M 
With limited benefits to the user 
and Orlando/Miami, any need for service would have to Lon other grounds. 
_ One of the reasons for the institution of this proceeding ‘was to strengthen 
Southern, Whether Southern could operate the Atlanta. Miani segment at an 
operating profit of $1,477,000 is disputed by the other parties. BOR is 
the only party submitting contrary estimules and others questioning 
Southern's estimate rely on BOR‘s forecast, subject to qualifications. 
BOR estimates that Southern, in its proposed Atlanta-Miami service, 
would realize operating revenues of $4,136,000, would incur operating 
and would make an operating profit, of $527,000. 


expenses of $3,609,000, 


After return on investment 


subsidy need would increase by 


2 


$328,000. 


vy 


The primary criticism of Souther: 


its estimates of traffic and expens Any forecast contains assumptions 


highly conjectural, and is subject to criticism. Normally, estimates 


support of positions to the contrary equally are subject to criticism. 


the traffic estimates of the several applicants between 


comion poi 


Soutnern ¢€ 


, between Birmingham 2 i, Delta estimates 


Be 


engers 5 


normal traffic of 23,849 passensers, Southern estimates 16,330, while 
? 9 Bers» 2 ’ 


National estimates 31,982 passengers; between Memphis and Miami, Delta 
and Southern, 33,730 passengers; between Memphis and 
Orlando, Delia estimates $,073, Southern estimates 5,102, and National, 
7, 818 passengers; between Huntsville and Miami, Delta estimates &,654, 
Southern, 1,352, and National, 400 passengers. Thus, it may be 
that the various parties widely disagree on the amount of normal 1969 
raffic in the markets. Similarly, the parties’ estimates of stimulation 
factors of their proposed services vary appreciably, National in its 
forecast estimates no stimulation from the service it would provide. 
Southern's estimates of stimulation vary between 9.6 percent in the 
Memphis-Miami. market, to 295 percent in the Huntsville-Miami market. 
Delta's stimulation estimates vary between 30 percent and 100 percent. 
In all. instances, except the Memphis Miami market, Southern's stimulation 


estimates are far 2 


“hb | 
: . 
The parties’ traffic participation vary widely. 
is recognized that the participation of ss a marke 
upon the quantity anc quality of 
services. Not all carriers propo 
quently, 


However, 


are valid, existing carriers unquest ionadly ould 


to protect, their ma arkets. Without considerin 
uthern's estimated participat 


at 90 percent, exceeds the estimates of other carriers in sup sport of 
their applications. Southern es tes 90 percent 


participation, between Birmingham and Miami Delta cotinatos 49 percent, 


and National 33 percent; between Birmingham 
33 percent; between and Tallahasses, Delta esti 


and National, 50 percent; between Memphis and Orlando, Del 


percent and National, 33 percent; between Memphis and Tale 


estimates 40 percent and National 50 percent; and between Huntsville and 


Miami, Delta estimates 25 percent and National, 50 percent. 


While Southern's estimates of stimulation and participation are 
its estimates of normal traffic growth on the basis 


-vative. For example, between Tallahassee e and SELSELE, 


eptimistic, 


data are conser 


fr = : : | 
967 traffic totaled 12,350 passengers while Southern's 1969 e 


was only 7,658; between Tallahassee and Miwni, 1957 traff 


32 


32,560; and between: Orlando 


36,960 as compared to Southern's estimate of 


v 


beyond-segment points and Florida 


estimates in several instan 


traffic totaled 7,370 as 


y 


compared to Southern's 1969 estimate of 5,649, and Nashv 


amounted to 16,930 as area to Southern's estimate of 14,282. Traffic 


between othe than the 1967 traffic would 


have been on the basis of Southern's 1969 estimate. 


Revised estimates of 1969 normal traffic predicated on 1967 data 


4 forth in Appendix D. Also included therein are adjusted 


giving weight to the existing and 


ed services between Atlanta and Miami. 


Southern also adjusted its forecast traffic upward by 7.5 percent 


1sate the Competition Surveys 


to compensate for an understatement of traffic in 


on the basis of data contained in the Airport Activity Statistics. This 


adjustment was ¢riticized on the grounds that Southern'’s experience is 


not necessarily applicable to all carriers. While there is merit to that 


position, it is: 4 that the two survey reports for Atlanta and 


the two largest points which would be served, reflect greater 
reported traffic than Southern es stimates. Accordingly, 


f 7.5 percent is appropriate. 


Southern's upward adjustment of 
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On the basis of the foregoing, Southern would carry 129,744 passen-. 


gers over the segment between Atlanta and Miami. In determining the nurber 


gm 


ies which should be credited to the Atlanta-Miami 


of revenue passenger mi 
segment, Southern and BOR assume that all of the r 


and revermes generated by service to or from the 


be credited to that segnent and, in transporting 


north of Atlanta, only expenses incidental to servicing that traffic 


should be charged against the total revenues, In effect, Southern and 


| 
BOR contend that Southern would carry 28,369 passengers poe ween Florida 


points and points north of Atlanta, some as far as Memphis, without in- 
20/ | 
curring any additional cost for transportation. Over a period of one 


year such traffic would account for 53 percent o lable seats 


on one roung trip. While Southern might handle such traffic spree 


two round trips north of Atlanta in the foreseeable 


would be unable to do so with any reasonable traffic ¢ i h, Sooner or 
later the ‘transportation of those passengers would be a caeton in the 
decision of management to increase frequencies and at that time Southern 
From! a long range 


would incur additional aircraft operating expense. 


point of view in determining the economic feasibility ofa service, shit 


ted, then the expenses ins cidental to moving 


all of the revenues a 


the traffic also showld be charged against the service. Correspondingly, 


if the cost of transporting passengers over the existing! system isgnot 


20/ Jn forecasting the results of Southera's proposed Miami -Xe 

Service BOR limits revenues to those from local traffic belue those points 
For the Birmingham-Miami service Southern and HOR charge az: 

service the aircraft operating expenses for all flights including the 
portions over its existing system. 
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moving over its existing 


included, then the revenues from such traffic 


system should not be credited to the proposed service. 


Tm 


Southern dees not break down its forecast to reflect the economic 


feasibility of the various segments over which it proposes service. 
BOR, in forecasting the results of Southern's proposed Atlanta-Miami. 


service, estimate aircraft operating expense on the per stop and per 


mile flight times. Southern coritends that this method overstates Southern's 


flight times by approximately 9 percent, and that with experience its 


» in the near future will equal its scheduled time. Southern's 
ratio of actual to scheduled block times is improving over its existing 
system, However, the question here is whether its proposed scheduled 
times for its new services are appropriate. Delta, Eastern, and National 


now provide nonstop service, with equipment comparable to that which 


Southern would operate, iin the markets Southern would serve. The block 


times of existing services in the aggregate are ‘six percent over Southern's 


estimated block times, There is no reason to assume that Southern could 
operate comparable serviee in faster time than the experienced trunklines. 
Accordingly, Southern's block times will be adjusted upward by six percent 


to equal the block times of the existing carricrs over the AtLarta-Miami 


segment. 


Southern in its forecast predicates aircraft operating expenses on 


an estimated cost per block hour of $335.29, which was higher than the 


the year ended Decenber 31, 
$1/ 


averare cost for local service carriers during 


1966. The Board, in the Southern Airways, Inc. Show Cause Pro. 


21] Southern Airways, Tac. Show Cause Proceeding, Docket 18754, decided | 
July 10, 1968, by Order 68-97-32. . } 
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denied review of the initial decision in which such costs were adopted. 


‘However, rental and depreciation expense for DC-9 aircraft in that estimate 
. \: s 


amounted to $74.85 per block hour, whereas Southern's experience since that 


time reflects 2 block hour depreciation expense of $85.30. ecordingly, 
it is appropriate to increase Southern's estimated dlock cost by $10.45. 
After adjusting Southern's block time upward by six peneens and applying 
its estimated cost of $395.72 per block hour to the resulting 4,229 block 


hours, aireraft operating experise would total approximately $1,674,000. 


Assuming revenue passenger miles, revenues and expenses of local 
S =) ? é) 
and beyond-segment traffic are taken into consideration ‘only insofar as 


they involve service between Atlanta and Miami, Southern would realize 
22/ : 
approximately $390,000. After allowing for 


an operatir 


return and taxes in the amount of $815,000, Southern's subsidy need 


would be approximately $425,000 a year. 


could be urged that, notwithstanding the fact that Southern would 


s 

Le 
not realize sufficient operating profit to cover taxes and return on invest - 
ment during 1959, eventually it would do so and from a long range point 


of view it should be certificated between Atlanta and Miami. As previously 


mentioned, in the “Atlant a-Orlando-Miami markets multiple carrier services 


already are available, It is inconceivable that Eastern, Delta, and 


National would stand by and allow Southern to capture sufficient traffic 


227 If revenue passenger miles, revenucs, and servicing expense of Miami, 
Orlando, and Tallahassee traffic to or from points north of Atlanta Gre 
taken into consideration in their entirely, Southern would experience an 


operating gain of approximately $584,000. 
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to render the operation of additional schedules economically feasitle 


when they could offer equally attractive services as profitably. 
Certainly, in the foreseeable future, Southern could not succeed in such 
an effort. 

In view of the multiple carriers certificated in the markets, the 
limited benefits which would accrue to the users, and the fact that even 
on assumptions most favorable to Southern its proposed service would fall 

of yielding a return on investment after taxes, it is con- 
cluded that Southern's proposed service between Atlanta and Miami is 
not required. 
ants for authority between Atlanta and one or more 

thern's proposed segment to Miami would not meet any 
demonstrated need of users between Atlanta and the Florida points, 
Delta's proposed service, of course, would benefit traffic between 
TI-CO and points to the west of the area served by Southern and North- 
west*s proposed service would benefit users between Orlando and points 
on its system beyond the areca served by Southern. However, 
reasons for instituting this proceeding was to consider the needs for 
service between Tallahassee, Orlando, and Miami and points served by 

23/ 

Southern, While traffic between the points beyond the area served by 
Southern and the Florida points would be considered in eden the 
economic feasibility of services, it is not relevant to determine the 
user benefits jin issue herein, In view of the absence of any indication 
of need for additonal service between Atlanta and Tallahassee, Orlarflo, 
and Miami, it is concluded that the applications of Delta and National 
should be denied, 


23] Order is- 25230, dated Jane 1, 1967. 


Birmingham-Miami, Southern's proposed route between Pirminghan- 


Miami would provide service to the intermediate points of Montgomery 
: = J? 


Dothan, Eglin, Tallahassee, and Orlando. It proposes 


one DC-9 round trip between Miami, Orlando, Birminghar 


Nashville, one Marvin Lol. round trip between Miami, Orl 
ts existing system to Montgomery 


see, Dothan, and beyond over its exists 
2u/ : 


Montgomery, Birmingham, and Memphis. 
From such services Southern estirates that it would realize revemes 


$i, 5ti2 Arie als an operatin 


of $5,804,000, incur expenses of $4 


Sate 


gain of $1,260,000. BOR estimates that Southern vould 


revenues of $4,598,000, incur operating expenses 0: 


an operating eatin of $246,000. 


i 
At the present time single-plane services are not provided between 


Memphis, on one hand, and Tallahassee and Orlardo, on the other; between 
and Dothan, on one hand,! and Tallahassee, 


Birmingham, Montgomery, Eglin, 
Orlando, and Miami, on the other, and between Nashville and Orlando. 


During 1967, a total of 38,490 passengers moved between these points. 


Consequently, a substantial volume of traffic would receive first single- 


plane service. In addition, improved competitive services would be 


provided betycen Memphis and Miami where there were 22,:9'0 pa 


2h] The southbound flight would stop at iusele Shoals between Memphis 
and Birmingham. 
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durine 1967 and first competitive service would be provided between 


Nashville and Miami, and Tallah e and Orlando/Miami where during 


_ 1967 there were 66,240 passengers, 
outhern end BOR present conflicting estimates of traffic generation. 

South 1 BOR p % conflicting estimates of traffic ¢ at 

Hi, 
ewe . we aint gers - a 
BOX adjusted Southern's traffic estimates between Birmingham and Miami 

J r gE ’ 
/Birmingham and! Orlando, vai and Nashville, Miami and Orlando, Miami and 
Tallahassee, Nashville and Orlando, and Orlando and Tallahassee. BOR's 
adjustments, predicated on the relationship between existing services and 
those proposed by Southern are appropriate. 

In addition to the above, several other adjustments of traffic are 
FY J 
normal traffic 
all ‘instances. Wowever, in the 
Birmingham and Memphis market existing carriers presently operate 5} 

o J. o 2 
single-plane round-trip flights per day. Southern proposes to provide 
additional schedules between these points as a result of realignment and 
the Miami. extension, Under its realigned authority’ Southern proposes to 

& E 

operate one DC-9 round trip. For this service it estimates a stimulation 
factor of 27.5 percent. For its three round-trip Martin 404 flights be- 
tween Memphis and Birmingham and beyond to Miami it provides a compounded 
stimulation factor of 22.2 percent. Thus, in effect, Southern estimates 
a 55.8 percent stimulation factor for its increased service. In view of 
the size of the market and the existing and proposed flights, such a 
stimulation factor appears to be overstated. A stimulation factor of 10 


percent and a participation factor of 30 percent in the birmingham-Memphis 


traffic on flights operated in the Birmingham-Miami. service vould be liberal. 


me 
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Between Birmingham and Nashville there now are one Single-plane 


and 5% connecting flights daily. Under the realignment Scuthern would 
7 


operate one Martin 404 flight and under the preposed extension to Miami, 


it would operate one DC-9 flight. Southern 


traffic would increase 100 percent as a result of its one Martin Lod 


flight and 117 percent from the operation of the DC-9 flight. Clearly, 


such a forecast is optimistic. Birmingham-Nashville traffic 


totaled 3,350 passengers, On the basis of past experience 2 normal 


1969 traffic level would be 4,080 passengers. Assuming a 20 percent 
stimulation factor and 30 percent participation, Southern would 

| 
1,224 passengers between Nashville and Birmingham on 


Miami flight. 


Between Miami and Montgomery there now are five single-carrier 


connecting flights with a fastest time of 2 sours 51 minutes. 


n 


its proposed two single-plane flights with a fastest cae of % hours 
4% » minutes, Southern estimates a stimulation fac of 100 percent and 
a participation factor of 90 percent, Assuming a 50 none 


factor and a 50 percent participation fas 


Southern would carry 3,854 Miami-Montgomery passengers on its 


Birmingham-Miami flights. 
Finally, Southern and BOR have included in their traffic estimates 


passengers moving between Key West and points on Sovthern's existing 
e 


route on the assumption that Southern would be certificated between 
Miami and Key Wesl, In view of the fact that such service will be 
considered separately, that traffic al this time should be eliminated 


from consideration 
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After allowing for these adjustments, Southern would carry 122,601 


passengers a tetal cf 57,359,704 revenue passenger miles from which it 
would realize total.revenues of $4,040,113. 

The difference in the cost estimates of Southern and BOR stems 
from the methed of sir ng DC-9 aircraft operating expense. The 


application of the costing method for DC-9 aircraft, as discussed with 


reference to the Atianta-Miami service, would produce DC-9 aircraft 


operating expenses of $681,464, as compared to BOR's estimate of 
$789,535. After allewing for this adjustment, Southern would incur 
$4,069,390 in expenses, one would experience an operating loss of 
$29,000 annually f: its proposed Birmingham-Miami service. As 
previcusly mentioned, this conclusion is without any consideration of 
the revenues which Southern might realize from the transportation of Key 
West passengers over the Miami-Birmingham segment. Accordingly, 4 
decision as to whether Scuthern should be certificated between Miami and 
Birmingham will be deferred until disposition of the Key West’ service issue. 

Miami-Key West. Svuthern proposes service between Miami, Marathon, 
and Key West while Southeast proposes service between Key West, Marathon, 
Miami, Orlando, and TI-CO. Key West is located 127 miles southwest of 
Miami at the end of the Florida Keys. Marathon is located 90 miles south 
of Miami and 46 \miles east of Key West. The only transportation con. 
necting these points, other than a two-lane road subject to washouts 
during the hurricane seasons, is air service. 

“National has served Key West since 1945. At the present time it 
provides one round trip daily with Boeing 727 aircrafl between Key Vest, 


Tampa, Orjando, Washington, Philadelphia, and New York. National 


until recently served Key Wesl with Lockheed Electra eauipzent. 


eouipment had been in service during the year ended Mareh 31, 


National estimates that it would heave experienced revenues of 


operating expenses of $406,000, and an operating loss of $139,000. 


In addition to National's service, scheduled 


tn 


in the market. Southeast provides four round trips per! day with 


aircraft between Miami and Key West, one of which stops at. Marathon. 
> + H 


MV 
Mm 


the entire period of its operations its losses have totaled 
which have been absorbed by an individual financial backer, Argonaut 
provided service from mid-1955 through mid-196 


" 


service because of financial difficulties. American Air Taxi opera 


stops at Marathon, Financial results of its service a 


Under its propos2l Southern would provide four round trips daily 
prop Pp 3 


a 4 


between Miami and Key West and one round trip daily seven months of the 
_ year between Miami, Marathon, and Key West. Southern forecasts revenues 
of $1,217,000, operating expenses of $1,060,000, and 
of $357,000 from its proposed service. After return and taxes, its 

| 


estimated profit would be $106,000. In its forecast Southern includes 


as revenues those derived from the transportation of 


fey West passengers 


€ Miami over its proposed Birmingham-Miani segment. For reasons 


previously discussed, js appropriate to include revermes from only 


that traffic carried © Miami.-Key West segment. BOR prepared a 
J i ? t 


from Miami-Key West 
eetected ‘2 breakeven need of $37,000 and a subsidy need of $92,000. 
it assumas that Southern would operate five round 
nd during seven months of the year one 
t Marathon. However, Southern's exhibits 
4 4t would provide four round trips daily between 


en a year-round basis and ths the fifth trip via Marathon would 


y, 


be operated only during seven months. After allowing for this adjustmem 


in BOR's forecast, Southern would operate at & profit of $12,000 and 


subsidy need of $43, 000 annually. 


Southeast proposes F-27 service betvicen Miami and Key West with 


frequency of four r und trips per ‘day and between Miami, 
26/ 
Key West with one round trip daily. In effect, the Marathon schedule 


05 


would be operated 53, months during the year. Jf National is suspended, 
that it would realize revenues of $864,000, incur 
operating expenses of $706,000, and make a profit of $158,000. If 
National is not suspended it estimates a profit of $48,000. 
Key Wes has enjeyed certificated air service for over 20 years. 
“Prior to the inauguration of Southeast's service in November 1962, its 


1 ASScer 


peak traffic year was 1960 when it generated 24,160 0 & D passengers. 


Lard trane 389.25 of the Board's Organization 


Rez. at 1OnS See Se $1, CEE 

26/ Scuthea s entire prepesal rests cn its Key West- Miami proposal 
rae decision on that issue may be dispositive of its proposed 
service between Miami, Orlando, and TI-CO. 
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During the year ended September 30, 1967, National, Southeast, and 
Argonaut together carried 61,026 passengers. Such a volume 
service, While Key . 


unquestionably merits 


ve 


certificated service, es not generate sufficient traffic to ser 
as 2 terminal for National's trunkline operations on an economically 


sound basis. Marathon, more than Key West, could not support service by 


sen 


a trunkline carrier. It is expected to generate only 366 passengers per 


Further, its airport is inadequate to handle jet aircraft. Local 


month. 


service carrier route patterns anc better! tailored to meet 


the demands of such points. 
LA 35 5 ¥ bet rae : : 
Southeast, in providing service the market for 55 years, in 


developing incr : {fic between } West and Miami, and in inaugurating 


o 


service to Marathon merits strong consideration fo thority to provide 


However, it must be recognized that the service of 


m™ 


its proposed service. 
either. Southern or Southeast will be economically marginal, If Southeast 
does not attain a profit picture, there is a possibility, if not the 
probability, that its financial backer may not continue’ to underwrite a 


losing operation. Any service authorized herein will be ineligible for 


subsidy. Consequently, if Southeast were certificated and did lose its 
financial support, it would have no alternative other than to discontinue 
operations. Southern, if it were certificated, and the! Key West service 
developed into a losing operation, as 2 certificated carrier with other 
authority, would not be in a position to discontinue service. 

There are other factors which weigh the selection of a carrie® in 
favor of Southern. As an extension of its proposed Birmingham-Miami 


segment, Southern covld provide single-plane service to: 5,028 users and 
& > ta > 


ty) 
Vuwrwii 


ee 


single-carrier connecting service to 2,850 passengers. This traffic, of 


course, would not provide revenues to enhance the profit picture of the 


service but it would provide traffic support to the pre- 
considered Birmingham-Miami service which otherwise would be a 


loss operation. Consequently, the operation of the Birmingham-Miami and 


Miami-Key % .oments would provide an integrated service and would 
enhance the economic feasibility of the combined segments. 

The 5,028 Key West-Miami passengers receiving single-plane service 
te and from Southern points would yield revenues of $185,000. Revenues 
from connecting service passenge of course, can be estimated only 
roughly. Assuming Southern would participate in 90 percent of the 
traffie where no competitive service would be available and in 60 
percent where competitive connecting service would be available via 
Orlando, and predicating revenues from Key West passengers to and from 
points beyond Birmingham on the Key West-Birmingham fare, revenues froni 


passengers to and from points south of Birmingham and north of Tallahassee 


fare, and revenues from passengers to or from 


the Key West-Southern points traffic would yield total revenues of $234, 000 
while incurring servicing expenses of only $69,000, thereby contributing 


an excess of revenues over expenses of $165,000 to the Birmingham-Miami. 


22/ e 


service. 


227/ ir transport revenues as defined in Part 389.25 of the Board's 
Organization Regulations would total $4,274,113 for the Birminghan- 
Miami segment. 
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As previously concluded herein, without any cons idera ation of 


revenues from Key West passengers Southern would experience 
3 i} 


$29,000 annually from operating the Birmingham-Miami seryice. lef 
certificated for both the Birmingham-Miami and Miami-Key West routes, 
jt would realize an operating p 

Miami segme 

of course, would not cover taxes and return on investment. 

The profit from the Birmingham-Key West service vould be less than 
the profit of $390,000 which Southern would realize fromthe Atlanta- 
Miami segment’ which, as previously found, is not eget by eae 

| 


convenience end necessity. It normally would follow that the Birmingham 


Key West service, yielding an operating prof fit of $148,000, 
: \ 


3s not required. However, consideration myst te directed to the compar 


benefits to the users and the relative prospects of attaining a profitable 


operation. 2 
| 


In the Atlanta-Miami. market the user benefits would : ‘have been 


Limited to those from the first competitive service which Southern would 


have provided between Tallahassee and Orlando/Miami. In ‘the Birmingham. 
! 
Miami and Miami. ~Key West markets first single-plane service would be 


Montgomery, and. Dothan, on 


provided to passengers between Birmingham, 
| 


one hand, and the various Florida points, on the other. A total of 


tween such points in 1967 would have ‘had available 
first single-plane service and 92,000 passengers would have had a? their 


her first competitive or improved connecting Scr ecee 


option eit 
=| 


Further, it must be recognized that between Atlanta and Miami, 
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Southern would have been subject to a one~stop restriction and in competing 


with Delta, Eastern, Northwest, and United, four vigorous competitors, it 
would have beer: at a distinct disadvantage 
In the Birmingham--Miami. market no other carrier provides single-plane 


wee 


service. From a long range approach, as the market develops only Eastern 
under its existing authority could provide nonstop service between those 


points. Southern also would be authorized to provide such service. 


Consequen 


tly, Scuthern would be in a much better position to compete in 
the development of the Birmingham-Miami market than in the Atlanta- 


aa 


Miami. market. 

In view of the users whe would benefit, the prospect of Southern's 
participation in the market as it develops, and the immediate prospect of 
operating at a profit although insufficient to cover taxes and yeild the 
allowed returnion investment, it is concluded that public convenience 
and necessity require Southern's service between Birmingham and Miami 
and between Miami and Key West. 

The prior conclusion that Southern could operate at a modest profit 
between Birmingham and Key West ie predicated on the assumption that it 
would be the sole certificated carrier operating in the Miami-Key West 
market.- National; in support of Southeast's proposed service, has 
requested that its authority be terminated. In view of the foregoing, 
National's authority to serve Key West will be terminated and Miami, - now 
designated as an intermediate point, should be redesignated as the last 


28/ 
intermediale point jn its certificate for route 31. 


287 National does not expect its revenues to increase as 
the deletion of Key West from its certificate. 


119 
PERMANENT FLAG-STOP AUTHORITY 
iy 
Southern now holds temporary flag-stop authority. During 1966, 


Southern realized a savings of $9,796 from overflying points where no 


traffic was to be loaded or off-loaded. In view of the savings which 


jt realized without: any demonstrated adverse effect on the user, it is 


concluded that Southern's temporary flag-stop authority should be made 


permanent, 
-€5- 
FILINESS, WILLINGNESS, AND ABILITY 


Long histories of successful operations of Eastern,, Picdmont, 


and Southern establish that they are fit, willing, and-able to render 


the services found required herein. 


CONCLUSIONS 


All of the evidence and arguuents of the parties have been con- 
sidered. To the extent that they are contrary to the conclusions and 
have not been discussed herein they are considered to be, without merit. 


On the basis of the foregoing, it is concluded that: 


I. Southern's certificate for route 98 should be realigned and 


amended to authorize service as follows: 


1. Between the terminal point Charleston, S. C. the inter- 


mediate points Columbia, S. C., Charlotte, N. C., 
Greenville/Spartanburg, Anderson, and Greenwood; S. C., 
Athens and Atlanta, Ga., and (a) beyond Atlanta, Ga., 
the intermediate points Huntsville, Ala., Chattanooga 
and Shelbyville/Tullahoma, Tenn. , and the terminal point 
Nashville, Tenn.; and (b) beyond Atlanta, Ga., the in- 
termediate points Anniston, Gadsden, Birmingham and 
Tuscaloosa, Ala., and (i) beyond Tuscaloosa, Ala., the 
interwediote points Columbus and Tupelo, Miss., and the 
terminal peint Memphis, Tenn.; and (ii) beyond Tuscaloosa, 
Ala., the intermediate points Meridian, Jackson, Laurel 


31/ Order B-9781, dated November 25, 1955. 


120 


and Hattiesburg, Miss., Mobile, Ala., Pascagoula and Gulf- 
port/Biloxi, Miss., and the terminal point New Orleans, La.; 


Between the terminal point Memphis, Tenn., the intermediate 
points Florence/Sheffield/Tuscumbia, Decatur and Huntsville, 
Ala., and (a) beyond Huntsville, Ala., the intermediat? 
points Atlanta, Columbus, Albany, Moultrie/Thomasville and 
Valdosta, Ga., and the terminal point Jacksonville, Fla., 
~66- 
and (b) beyond Huntsville, Ala., the intermediate points 
Birmingham, Ala., and (i) beyond. Birmingham, Ala., the 
intermediate points Columbus, Albany, Moultrie/Thomasville 
and Valdosta, Ga., and the termina] point Jacksonville, 
Fla.; and (ii) beyond Birmingham, Ala., the intermediate 
points Montgomery and Dothan, Ala., Eglin Air Force Base, 
Panama City and Tallahassee, Fla., and (c) beyond Tallahas- 
see, Fla., the intermediate points Orlando, Miami/Ft. 
Lauderdale, and Marathon, Fla., and the terminal point 
Key West, Fla., and (d) beyond Tallahassec, ue the 
terminal point. Jacksonville, Fla.; 


Between the terminal peint Memphis, Tenn., the intermediate 
points University/Oxferd, Tupelo, Columbus, Greenwood and 
Greenville, Miss., Monroc, La., Vicksburg, Jackson, Meridian, 
Laurel, Natchez and Hattiesburg, Miss., Mobile, Ala., Pas- 
cagoula and Cuifport/Biloxi, Miss., Baton Rouge, La., and 
the terminal point New Orleans, La-; : 


Between the terminal point Memphis, Tenn., the intermediate 
points Jacksen, Tenn., Florence/Sheffield/Tuscumbia and 
Huntsville, Ala., Chattanooga, Shelbyville/Tullahoma, Nash- 
ville, Crossville and Knoxville, Tenn., and the SORES 
point Bristol, Va.-Tenn./Kingsport/Johnson City, Tenn. 


Between the terminal point Atlanta, Ga., the intermediate 
points Columbus and Albany, Ga., Dothan, Ala., Panama City 
and Eglin Air Force Base, Fla., and the terminal point New 
Orleans, La.; 


Between the terminal point Nashville, Tenn., the intermediate 
points Huntsville and Birmingham, Ala., Jackson, Miss., Mobile, 
Ala., and the terminal point New Orleans, La.3 


Between the terminal point Huntsville, Ala., and the terminal 
point New Orleans, La.; 


Between the terminal point Eglin Air Force Base, Fla., the 
intermediate points Dothan, Ala., Columbus, Ga., Washington,, 
D. C. (to be served through Dulles International Airport), 
and the tecminal point New York, N. Y.-Newark, N. J- 


Subject to the existing restrictions on service and to the follow- , 


ing additional conditions: 


oe 


a. That service provided pursuant to the authority 
granted in this proceeding shall be ineligible for subsidy; 

b. That all flights between Memphis and Nashville and between 
Atlanta and Mobile shall stop at one intermediate point; 


c. That all flights between Charlotte and Nashville, and 


Greenville/Spartanburg and Nashville shall stop at: two 
i & i 


intermediate points; 


d. That turnaround service shall not be provided between 


Charlotte, on one hand, and Columbia an@ Charleston, on the 


other; and 
e. That single-plane service shall not be provided between 


New Orleans, on one hand, and Orlando or Miami, on, the other 


Il. Eastern's certificate for route 10 should be anended to 


authorize service to the Kennedy Space Center (to be served thro 


YI-CO Airport) as an intermediate point between Mel bourne and Orlando 


on segment 5, subject to restrictions against nonstop service between 


on route 10 north of Nashville and west 


vice between New Orleans and Kennedy 


Kennedy Space Center and points 


of Memphis, and single-plane ser 


Space Center (TI-CO). 


III. Piedmont's certificate for route 87 should be amended to 


authorize service over a new segment between Charlotte, Columbia, and 


Charleston, subject to subsidy jnoligibility and to restrictions 


tte, on one hand, and Memphis, 


against single-plane service between Charlo 
Nashville, and Atlanta, on the other, and turnaround service betueEn 


Charlotte, on one hand, and Columbia and Charleston, or the cther. 


-68- 


Iv. National's certificate for route 31 should be amended to delete 


Key West, Fla., and designate Miami, Fla., as the last intermediate point. 
v. Eastern, Piedmont, and Southern are fit, willing, and able to 


provide the service found required above. 
VI. The applications in all other respects should be denicd. 


[hi Teg ex 


Herbert K. Bryan 
Hearing Examiner 
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LIST OF APPLICATIONS CONSOLIDATED | WITH DOC 


Zz service between Cha 
Columbia, and Charleston; Atlanta and Nashville; i 
? ? 


Orlando, Kennedy S 
Huntsville, and Memphis, subject to a restriction again 
and a one-stop 7 


e Center, Tallahassee, Atlanta, 


service between At a and Huntsville 
service between Atl 


ES 


Eastern - Docket 16758, p 
designated as an intermediate 
suoject to a restriction again 
Space Center and points north 
Southern as of Noveriber 28, 19 


s route 10, 
he Kennedy 


Ke} 
33 +00 


NO Nn 


Jackson-Madison County Airport A 
nsofar as it propeses jmproved service Sipetnee: 
National Airlines ~ Docket : 
Miami/Fort Lauderdale, Orlando, Kenne 
and Atlanta; and Miami/Fort al 
Birminghan, "Huntsville, and subject to restr 
one-stop on flights between lanta and Miamis 
portation of passengers in single=plane service bet 
hand, and Birmingham, Huntsville, is, on ihe ot 
ees popes sing service between Orlando, Kennedy Spac 
Mississippi Test Facility and beyond the Mississippi 
Huntsville and Sererne 1a the Mississippi Test Facility to 
subject to a restriction againat single-plane service betneen 
and the Kennedy Space Center, on one hand, and New Orleans, on 


a 
oY 
oO 
Q 

ov) 
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tx ow > 


tn 


Sal 


we 


bt 
see ' 
arcronag 


cap 


Northwest Airlines - Docket 19119, prepesing service betu 
Atlanta, Kennedy Space Center, Orlando, and Miami/Fort Lauderdale 
subject to a one-stop restriction on se rvice between Atlanta and 
Miami/Fort Lauderdale. 


iS 


Piedmont Aviation ~ Docket 18701, proposing service between 
Charlotte and Charleston via Columbia. 


Southeast Airlines - Docket 19130, proposing 
Miami/Fort Lauderdaic, Kennedy Space Center, and Orian 


eee aLy/5} 


Mississippi Test Facility, and (1) ay Mi ssis 
New Orleans, and (2) be ond Mississippi Test 
Kennedy Space Conter (Kerinedy Space Center to be 


CO Airport). Docket 18077, requesting renewal of its authority 


APPENDIX C 


segment 13 of route 98 authorizing service between Memphis, Florence- 
Sheffield-Tuscunbia, Birmingham, Montgomery, and (1) beyond Montgomery, 


Panama City, and (2) beyond Montgomery, Dothan, and Panama City. 


outhern and Southeast in reopened Miami-Key 


Applicaticns of S 
West Service Investigation - Docket No. 17356. 


AS 
° 


Page 2 of 2 page 


APPENDIX p 


L 
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Adjusted Traffic Estimate Predicated on 1957 Traffic 


._and_ Proposed Service between Atlenta and Miami, 


Atlanta- 

Miami 242, 380 

Orlando 83,620 

Tallahassee 30,310 

Tallahassee- . 

Orlando 12,350 22,500 
Miami 36,960 51,250 
Orlando- 

Miami 51,550 - I 51,550 
Chattanooga- 
Tallahassee 380 1,000 
Orlando 1,840 3464 4,928 
Miami 75370 50. 9,975 
Nashville- 

Orl ando 3,630 55740 
Miami 16,930 255708 
Jackson, Tenn.- 

Tallahassee 

Orlando 

Miami 
Memphis- 

Tallahassee 1, 280 

Orlando 55350 

Miami 22,940 


* Southern's unadjusted estimate 
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UNITED STATES OF AMERICA 
.CIVIL AERONAUTICS BOARD 
WASHINGTON, D. ©. 


Issued under delegated authority 


SOUTHERN AIRWAYS, INC. ROUTE 


Docket 16610 2 


ae 02 os ce eet 


REALIGNMENT INVESTIGATION 


ORDER 
A full public hea: 

ceeding and the examiner, upon 

an initial decision containing 


< 
cal 


ss and conclusions, pursuan 


to hearing exa rs urder Rule 27 of the Rules 
} yn 


Practice ijn 1071; roceedings, which initial decision is attached 


hereto and made a 
IT IS ORDERED: 


1. Tha 
the forms at nec 
98; Eastern for route 10; National Airlines, inc., for 


route 313; and Piedmont tion, Inc., for route 873 


at 
uv 
g issued to Southern Airways, 7 for route 


2. That said certificates shall be effective on the effective date 
of this order: Provided, hovever, that the effective dates of said 
certificates shall be automatically postponed until further Board order 
if the appropriate license fees are not paid by the respective holders 


pursuant to section 389.21(b) of the Regulations; 


the extent otherwise indicated, all applications 


3. That, except to 
proceeding be and they hereby are denied; 


and requests involved in this 
and 


4. That this order shall become effective as the final order of 
the Board on the 3lst day after the date of service of this order and the 
initial decision attached hereto unless @ petition for discretionar) 
ys after service hereof in accordance with 


2 


review is filed within 25 da 


Rule 28 of the Rules of Practice in Economic Proceedings (1! CFR 302.28) 
or the Board issues an order to review upon its own initiative, Ifa 
petition for discretionary review is timely filed, or if action for 
review is taken by the Board upon its ow initiative, the effectiveness 
of this order shall be stayed until further order of the Board. 


iS 


f<LAAMAT beg 2 


Herbert K. Bryan 
Hearing Examiner 


BROCE 
are wi 


Issued pursuant to 
: Order. 


saws 
poRi Ca 


SOARD 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route 10 


EASTERN AIR LINES, INC 
is hereby authorized, subject to the provisions hereinaf 
the provisions of Title IV of the Federal Aviation ie of 1958, 
the orders, rules, and regulations issued thereunder, 
air transportation wv ‘ persons, property, 
follows 


1. Between the intermediate points Miami, Fort 
West Palm Beach, Vero Beach, Meee Orlando, © 
Gainesville, ytona Bcach d Jacksenville, Fia., 
. Wayeross, Macon, and Atlanta, | Can, and (a) beyond Atler 
the intermediate points Colum Ga., end Birminghan, 
and the terminsl point ees Tenn., and (b)! beyon nd 
Atlents, the intermediate points Rome, Ga., Chattancoga 
and. Nashville, Tenn., and (i) beyond Nashville, the inter- 
mediate points Evansville, Ind., and St. Louis, Mo., and 
the cotermninal points Portland, Oreg., and Scattle-Tscoua, 
Wash,, end (ii) beyond Nashville, the intermediate points 
Bowling Green and Louisville, Ky., Indianapolis, Ind., 
Chicago, Il]., and Milwaukee, Wis., and the terninal ‘point 
Minneapolis-St. Peul, Minn.; 


Between the intermediate points Miami, Fort Leuderdale, 
Serasots—Pradenton, St. Petersburg-Clearwater, Tampa, Ocala, 
Gainesvilic, and Tallahasse » Fla., Albany, Columdus, Macon, 
Atlante, and Rome, Ga., Chattanooga and Nashville, Tenn., 
end (2) beyond Nashville, the intermediate points Evansville, 
Ind., and St. Lovis, Mo., and the coteriins] points Portian:, 
Oreg., and Sea ritle-Tacona, Wash., and (b) beyond Neshvilie, 
the intermediate points Bowling Green and Louisville, Ky. “a 
Indinnspolis, Ind., Chicago, I1l., end poceye Wis., and 
the terminal point Minnespolis-St. Paul, Minn. ; 


e 
. 
v 
n 
n 


Betucen the intermediate points Miami, ae Laude: rdale, 
Ssracota-Predenton, St. Pete ssborgeGtea: eter, Tampa, Ocatien 
Gainesville, and Tallehascec, Fle., Montgomery ‘and Birning- 
“ham, Ale., and the terminal point Memphis, Tenn. ; 


cond 
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n the intersiediate points Miami, Fort Lauderdale, 
Sarasota-Bradenion, St. Petersburg g-Clearwater, Tampa, Ocala, 
Gainesvilie, and Tallahassee, Fla,, Montgomery, Birmingham, 
and Huntsville, Ala., and Nashville, Tena., and (a) beyond 
Nashville, the intermediate points SS Ind., and St, 

Mo,, and the coterminal points Portland, Oreg., and 


MO 


and (b) beyend Nashville, the inter- 
aca een and Louisville, Ky., Ind: 
1 , Wis., and the terminal 


Minneapclis-St. Paul, 


ae Lauderdale 
! : cdy Space Comtey 
served throuzh 245 sy GRAS Osela, 
nesville, and.T lahassce, la., and veycnd Tall ahassee, 


as described » "3", and "4+" above; 
Between the cotermingl points Niemi and Fort Lauderdale, Fla., 
the intermediate poi: i ersburg-Clearvater and Tar 
Fla.; New Orleans, L na°Dalias, Tex,, and the terminal 
point Fort Worth, 


7. Between the term ; , Huntsville, Ala., and the terminal 


The SST ee authorized is subject t to the following terms, 
itions, and Limitations: 


(2) The helder shali render service te and from each of the points 
named herein excepl as temporary suspensions of service may be au- 
thorized by ‘ihe Boerd; and may begin or terminate, or begin and 


terminate, trips at points short of terminal points. 


(2) The holder may con > to serve regularly any point named 
herein throush tne airp rb last regularly used ty the holder to 

serve such point Snes to the effective date of this certificate, 
and may continue te mainlain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
service was regularly echedened by the holder between such points 
prior to the cffeclive date of this certificate, Upon compliance 
with such procedure relating Mameraes as may be prescribed by the 
jcard, the holder may, in addition lo the service hereinabove 

expressly prescribed, regularly serve a point named herein through 


e 


any airport convenicnt thereto, and render scheduled nonstop 
service belucen any tuo pcints not consecutively named: herein 
whi rvice is authcrized hereby. 
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(3) The holder shell serve cither Atlenta, Ga., .r both Nashville, 
Tenn., and Montgouery, Als., on all flights serving both Chicago, 
Tll., and New Orleans, Ls., and any flights serving: hhesgo, aes 


a189 


New eee oar enc ees ville, aeatn shall also 


(4) The holder shall not serve Columbus, Ga., and eee Ga., on 
the same flight, or serve Colunbus, Ga., ahd Albany, Ga., on the 
some flight. 


oint or 
1 al 


(5) Flights serving)? Memphis, Tenn., Atlanta, Ga., and a 
f Atlanta, Ga., on the holder's route 5s sha 


p 
points north x] 
serve Birwin een Als. 


G 
The eae shall not serve Birmingham, Ala., and Atlanta, Ga., 
riginating at Birminghan, notes and terminating at 
Ce., or by flights originating at Atlanta, Ga., and 


terminating at Birminghe Ale. 


» Fla., may oe served only if served 


as intermediate sto Eee serve (a ndo, Fla., 
oe on 


on the one hand, and 
ees Oe hand, or ‘allahasse r € one and 
t. Peter , w i : ~ ha en 


(7) Ocala and/or 


(8) On flights serving Ocala 

Shall rot engsge in losel air 
ville, Fja., on the one hand, 

Fla., on the other hand, (b) Orlan 
Tampa or St. ee a See 
(¢) Jacksonville and Tallahassee, F 


$Me 


ame 


mm VW 
Mm 


(9) Flights serving Milwankeée, Wis., ot 
Minn., and operating over route 10, 

at Nashville, Tenn., or a point south there 

at least two intermediate points between Nashvil 
Milwaukee, Wis. 


(10) The holder shall not engage in air transportation iw 
respect to persons and property between Fort Lauderdale | 
Miami, Fla. 


(32) The ho. Ader shall not engage in single-plane air ia 
beticen Fort Leuderdale, Fle., and San Juan, Puerto Ried, 


By 
‘not engage dn gingle-planc air transportation with Seo ‘to 


anc property betwoon Fort Lauderdale and West Pel Beach, Fla. 


por 
and 
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(12) The holder shall not provide single-plane service between 
Sarasota-Bradenton, Fla., on the one hand, and Pensacola, Fla., 
Mobile, Ala., New Orleans, La., Houston, Corpus Christi, or San 
Antonio, Tex., on route 5, on the other hand. 


(13) The holder shall not schedule turnaround service over 
segment 6 between New Orleans, La., and any of the following 
points: Miami, Fort Lauderdale, Tampa, or St. Petersburg- 
Clearwater, Fla., Dallas, Tex., or Fort Worth, Tex, 


(24) Yhe holder shall not provide single-plane service 

(a) belween Atlanta, Ga., on the one hand, and Dallas or 

Fort Worth, Tex., on the other hand, (b) between Miami, Fort 
Lauderdale, Tampa, or St. Petersburg-Clearwater, Fla., on the 
one hand, and Houston, Tex., via segment 6, on the other hand, 
.(e) between Portland, Oreg., or Seattle-Tacoma, Wash., on the 
one hand, and New York, N. Y., Newark, N. d.; Washington, D. C., 
Baltimore, Md., Chicago, Il1., Atlanta, Ga., or Miami., Fort 
Lauderdale, Tampa, or St. Petersburg-Clearwater, Fla., on the 
other har, or (d) between Columbus, Ga., on the one hand, and 
Washington, D. C., New York, N. Y., or Newark, N. J., on the other. 


(15) Flightsischeduled to serve San Juan, Puerto Rico, and 
Dallas or Fort Worth, Tex., shall serve Miami, Fla., and at 
least one other point on segment 6, other than Dallas or Fort 
Worth, Tex. : 


(16) Flights scheduled to serve Portland, Oreg., or Seaitle- 
Tacoma, Wash., shali. also serve St. Louis, Mo. 


(17) The holder shail not provide single-plane service between 
New Orleans, La., on the one hand, and Kennedy Space Center, 
Fla., (to be served through the TI-CO Airport), on the other hand. 


(18) Tne holder shall. not provide nonstop service between 
Kennedy Space ‘Center, Fla., (to be served through the TI-CO 
Airport) and points on Route 10 north of Nashville, Tenn., or 
west of Memphis, Tenn. 


The excercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions, and limitations re- - 
quired by the public interest as may from time to time be prescribed by, 
the Board. E 


This certificate shall be effective on Reeders n 
Provided, however, that the effective date of said certifi 
postponed automatically until further order of the Board if the appropriate 
license fee is not paid pursuant to section 389.21(b) of th | Regulats LOnS. 


Tne authorization to serve segment 7 shall expire on Ma y 23, 1971. 
IN WITNESS WIEREOF, the Civil Aeroneutics Board has caused this 


‘certificate to be executed by the Secretary of the Board, and the seal. 
of the Board to be affixed hereto, on the Suclayppo fee Oe. x entlie 


HAROLD R, SANDERSON 


Secretary 


(SEAL) 


Issued pursuant to 
Order 


UNITED STATES OF AMERICA 
CIVIL AFRONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR LOCAL OR FEEDER SERVICE 
(as amended) 
for Route 98 


SOUTHERN AIRWAYS, INC. 


authorized, subject to the provisions hereinafter set forth, the 
tons of Title IV of the Federal Aviation Act of 1958, and the orders, 
sued thereunder, to engage in air transportation 


with respect to persons, property, and mail, as follow 


4. Between the terminal point Charleston, S. C. the 
intermediate points Columbia, S. C., Charlotte, 
reenvi.lle/Sparianburg, Anderson, and Greenwood, 
Athens and Atlanta, Ga., and (a) beyond Atlanta, Ga., 
the intermediate points Huntsville, Ala., Chattanooga 
and Shelbyville/Tullahoma, Tenn., and the terminal 
point Nashville, Tenn.; and (b) beyond Atlanta, Ga., 
the intermediate points Anniston, Gadsden, Birmingham 
and Tuscaloosa, Ala., and (4) beyond Tuscaloosa, Ala., 
the intermediate points Columbus and Tupelo, Miss., 
and the terminal point Memphis, Tenn. 5 and (ii) beyond 
Tuscaloosa, Aia., the intermediate points Meridian, 
Jackson, Laurel and Hatliesburg, Miss., Mobile, Ala., 
Pascagoula and Gulfport/Biloxi, Miss., and the terminal 
point New Orleans, 1a.; 


Between the terminal point Memphis, Tenn., the inter- 
mediate points Florence/Sheffield/Tuscumbia, Decatur 
and Huntsville, Ala., and (a) beyond Huntsville, Ala., 
the intermediate points Atlanta, Columbus, Albany, 
Moultrie/Thomasville and Valdosta, Ga., and the terii- 
nal point Jacksonville, Fla., and (b) beyond Huntsville, 
Ala., the intermediate points Birmingham, Ala., and 

(4) beyond Birmingham, Ala,, the inlermediate points 
Colunibus, Albany, Moultrie/Thomasville and Valdosta, Ga., 
and the terminal point Jacksonville, Fla.; and 

(4i) beyond Birmingham, Ala., the intermediate ° 

points Montgomery and Dothan, Aia., Eslin Air 


(4 


conditions, 


The service herein authorized is subject to the foj26 wing terms, 
and Limitations 


sce, Fla,, the inter sees 

» Lauderdale, and Marathon, 
1 point Key West, Fla., and 
, Fla., the terminal point 


d, aU 


terminal point. Memphis, Tenn., the 
points University/Oxford, Tupelo} 
Columbus. Greenioed and Greenville, Miss., Monroe, 
La,, Vicks , Jackson, Meridian, Laurel, Natchez 
and Hattiesburg, Miss., Mobile, Ala., Pascagoula 
and Gulfpori/Biloxi, Miss., Baton Rouge, oe the 
terminal point New Orieans, La. 3 
Between the terminal point Memphis, Tenn,, the inter- 
mediate points Jackson, Tenn., Florence/Sheffield/ 
Tuscumbia and Huntsvi anes Ala,, Chattanooga, Shelbyville/ 
Tullahoma, Nashvilie, Crossville and Knoxvilld eee 
and’ the terminal point Bristol, Va.-Tenn./Ki ngsport/ 
Johnson City; Tern. 3 


the terminal pom tlanta, Ga., the intermediate 
SUES dus and A} bar » Ga., Dothan, Ala., Panama City 
© Basc, sae and the terminal point 


Between the terminal point Nashville, Tenn., the inter- 
mediate points Huntsville and Birmingham, Ala., Jackson, 
Miss,, Mobile, Ala., and the terminal point New Orleans, La.; 


Between the terminal point Huntsville, AlLa., and the terminal 
| 
point New Orleans, La.3 : 


Between the terminal point Eglin Air Force Base, Fla., the 
intermediate points Dothan, Ala., Columbus, Ga. , Washington, 
D. C. (to be served through Dulles International Airport), 
and the Vermiral point New York, N. Y.-Newark, N. d.3 


The holder shall render service to and frem each of the 
points named herein, except as temporary suspensions of 
service may be authorized by the Boards and may begin ¢ 
or terminate, or begin and terminate, trips at points 
-shorl of terminal points, 


bis ma 
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(2) The holder may continue to serve regularly any point 
named herein through the airport last regularly used 
ty the holder to serve such point prior to the effective 
date of this certificate. Upon compliance with such pro- 
cedure relating thereto as may be prescribed by the Board, 
the holder may, in addition to the service hereinabove 
expressly prescribed, regularly serve a point named herein, 
other than a point required to be served through an airport 
named herein, through any airport convenient thereto. 


On each trip operated by the holder over all or par 
of one of the eight numbered route segments in this 
certificate, the holder shall stop at each point 
named between the point of origin and point of 
termination of such trip on such segment, except a 
point or points with respect to which (a) the 

Board, pursuant to such procedure as the Board may 
from time to time prescribe, may by order relieve | 
the holder from the requirements of such condition, 
(o) the holder is authorized by the Board to suspend 
service, (c) the holder is unable to render service 
on such trip because of adverse weather conditions 
or other conditions which the holder could not 
reasonably have been expected to foresee or control, 
or (a) paragraph (4) or (5) below is applicable. 


If the holder has scheduled two daily round trips to 

a given point on any segment, the holder may omit such 

point on any additional trip scheduled over all or part 
of such segment, subject to the following limitations. 


(2) The holder shall schedule service to a minimum of two 
intermediate points between the following pairs of points: 


New Orleai:s, La., and Washington, D. C. 
New Orleans, La., and New York, N. Y.-Newark, N. J. 
Panama City, Fla., and Washington, D. C. 
Panama Civ, Fla., and New York, N. Y.-Newark, N. J. 
Nashville, Tenn., and Greenville/Spartanburg, S. C. 
Nashville, Tenn., and Charlotte, N. C. 
(b) The holder shall. schedule service to a minimum of one 
intermediate point between the following pairs of points: 


Atlanta, Ga., and Charlotte, N. ¢. 
Atlanta, Ga., and Jacksonville, Fla. 
Atlanta, Ga., and Memphis, Tenn, 
Atlanta, Ga., and Mobile, Alla. 
Atlanta, Ga., and New Orleans, La. 
Atlanta, Ga., and Charleston, S.C. 
Birmingham, Ala,, and New Orleans, La. 
Memphis, Tenn., and New Orleans, La. 


Memphis, Tenn,, and Nashville, Te 


WRER Southern 798 
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(5) If the holder has daily round trip to 
from the following cit d below on any one of 
designated segments, th ider may omit service te 
point on any additional flight scheduled over all or part 
of segments 2 and/or 4, respectively: 
Crossville, Tenn., on segment 4 and 
Dothan, Ala., on segment 2 


, - ae ee ie 
(6) The holder shail not provide single-plane service between the 
following pairs of points: 


Atlanta, Ga., and Washington, D. C. 

Atlanta, Ga., and New York Y.-Newark, N. d. 
Jacksonville, Fla., and Washington, D. on 
Jacksonville, Fla., and New . Y.-Newark, 
New Oricans, La., and Miami, Fla. 

New Orleans, La., and Orlando, Fla. 


> 
oY 
> 


(7) Flights serving (a) both Atlanta, Ga., and Birmingham, 
Ala,, shall originate or terminate at a point beyond 
Birmingham or Atlanta; or (o) both Knoxville,, Tenn., 
and Bristol, Va.-Tonn.-Kingsport-Johnsen City, Tenn. , 
shall originate or terminate at a point beyond Knoxville. 


(8) Tne holder shall not schedule turnaround service 
between Columbia, S. C., on the one hand, and Charioite, 
N. C., Charleston, S. C., or Atlanta, Ga., on the other 
hand, between Charlotte, N. C., and Charleston, S. C., 
or between Washington, D. C., and New York, N. Y.-Newark, 
N. d. | 


(9) The holder is authorized to render flag-stop service 
by omitting the physical landing of its aireraft at 
any intermediate point scheduled to be served on a 
particular flight: Provided, that there are no 
persons, property, or mail on the aircraft destined 
for. such point, and no such traffic available, at su 
point for the flight at the scheduled time of depar 


ch 
ture. 
(10) The holder's authority to er: 
of mail with respect to the following, 
the carriase of mail ona nonsubsidy basis, 
a service mail rate to be paid entirely by the Post-. 
master General, and the holder shall not be entitled 
to any subsidy with respect to such operations: 


(a) Operations over segment 8, 


Sead 


ot 
Soule ae roy 
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(b) Nonstop operations serving Tallahassee, Orlando, 
Miami/Ft. Lauderdale, Marathon, or Key West, Fla. 


(c) Nonstop service between the following pairs of 
points: 


Atlanta, Ga.-Chattanooga, Tenn, 

Atlanta, Ga.-Shelbyville/Tullahoma, Tenn. 
Atlanta, Ga.-Nashville, Tenn. 

Atlanta, Ga.-Jackson, Miss. 

Atlanta, Ga.-Pascagoula, Miss. 

Athens, Ga.-Chattanooga, Tenn. 

Athens, Ga.-Shelbyville/Tullahoma, Tenn. 
Athens, Ga,-Nashville, Tenn. 

Sthens, Ga.-dackson, Miss, 

Athens, Ga.-Mobile, Alea. 

Athens, Ga.-Pascagoula, Miss. 

Athens, Ga.-Huntsville, Ala. 

Greenwood, C.-Huntsville, Ala. 

Greenuood, C.~Shelbyville/Tullahoma, Tenn. 
Greenvood, C.-Chattanooga, Tenn. 
Greenwood, C.-Nashville, Tenn. 

Greenwood, C.-Jackson, Miss. 

Greenwood, C,-Mobile, Ala. 

Greenwood, C.~Pascagoula, Miss. 

Anderson, C.-Huntsville, Ala. 

Anderson, C.-Chattanooga, Tenn. 

Anderson, C.-Shelbyville/Tullahoma, Tenn. 
Anderson, C.-Nashville, Tenn, 

Anderson, C,-dJackson, Miss. 

Anderson, C.-Mobile, Ala. 

Anderson, C.-Pascagoula, Miss. 
Greenville/Spartanburg, S. C.-Huntsville, Ala. 
Greenville/Spartanburg, S.C.-Chattanooga, Tenn. 
Greenville/Spartanburg, S. 'C.-Shelbyville/Tullahoma, Tenn. 
Greenville/Spartanburg, C.-Jackson, Miss. 
Greenville/Spartanburg, C.-Mobile, Ala. 
Greenville/Spartanburg, S. C.-Pascagoula, Miss. 
Charlotte, N. C.-Columbia, S. C. 

Charlotte, C.-Charleston, S. C. 

Charlotte, C.-Huntsville, Ala. 

Charlotte, C.-Chattanooga, Tenn. 
Charlotte, C.-Shelbyville/Tullahoma, Tem. 
Charlotte, C.-dackson, Miss. 

Charlotte, C.-Mobile, Ala. 

Charlottc, N. C.-Pascagoula, Miss. 

Columbia, S. C.-Huntsville, Ala. 

Columbia, S. C.-Chattanooga, Tenn. 

Columbia, S. C.-Shelbyville/Tullahoma, Tenn, 


Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Colunbdia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Columbia, 
Charleston, 
Charleston, 
Charleston, 
Charles? vONy 
Charleston, 
Charleston, 
Charleston, 
Charlesten, 
Charles ton, 
Charleston, 
Charleston, 
Charleston, 
Charleston, 
Charleston, 
Charleston, 
Charleston, 
Charleston, 
- Charleston, 
Charleston, 
“Huntsville, 
Huntsville, 
Huntsville, 
Huntsville, 
Huntsville, 
Huntsville, 
Huntsville, 
Huntsville, 
Huntsville, 
Chattanooga, 
Chattanooga, 
Chattanoosa, 
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C.-Nashville, Tenn. 
C.-dackson, Miss. 
C.-Mobile, Ala. 
C.-Pascagoula, Miss. 
C.-Anniston, Ala. 
C.-Gadsden, Ala. 

C. Nenphis, Tenn. 
C.-New Orleans, 
C.-Birminghan, 
C.-Tuscaloosa, 
C.-Columbus, Miss 
C.-Tupelo, Miss. 
C. Meridien, Mis 
C.-Laurel, eer 
C,.-Hattiesbureg, 
C.-Gulfport/Biloxi, } 
C.-Huntsville, Ala. 
C.-Chattanooga, Tenn. 
C.-She] bywil te/ ‘tullahoma, 
goa 


Tin 
wae 


2SS. 


° 


NHnNMNW 
. 8 6 


Ses 

(o -Gadsden, 

re -Anniston, Ata 
Gulfport/Bilox i, Miss. 

oo Orleans, La. 

C,.-Hattiesbur 

C.-Memphis, Tenn. 

C.-Laurel, Miss. 

C.-Birmingham, Ala. 

C.-Meridian, Miss 

C.-Tupelo, Miss. 

S. C.-Tuscaloosa, Ala. 

Ala.-Crossville, Tenn. 

Ala.-Jackson, Tenn. 

Ala.-Mobile, Ala. 

Ala.-Columbus, Miss. 

Ala.-Albany, Ga. 

Ala.-Moultpie/Thomasville, 

Ala.-Valdosta, Ga. 

Ala.-dJacksonville, Fla. 

Ala. Orleans, La. 
Tenn.-Nashville, Tem. 
Fenn. -Shelbyville/? 
-Florence/ 


. 


. 


. 


S 
s 
NS) 
S 
S 
S 
S. 
S) 
s 
i) 
s 
S$ 
s 


~New 


Shelfi.elc 


ullanoma, 
‘uscambla, 


10 


Tenn, 


Tenn. 
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Chattanooga, Tenn.-dackson, Tenn. 

Chattanooga, Tenn.-Memphis, Tenn, 

Anniston, Ala.-Jackson, Miss, 

Anniston, Ala.-Mobile, Ala. 

Anniston, Ala.-Pascagoula, Miss. 

Gadsden, Ala.-Jackson, Miss. 

Gadsden, Ala.-Mobile, Ala. 

Gadsden, Ala.-Pascagoula, Miss. 

Birmingham, Ala.-Jackson, Miss. 

Birmingham, Ala.-Mobile, Ala. 

Birmingham, Ala.-~Pascagoula, Miss. 

Birmingham, Ala.-Columbus, Ga. 

Birmingham, Ala,-Albany, Ga. 

Birmingham, Ala.-Moultrie/Thomasville, Ga. 

Birmingham, Ala.-Valdosta, Ga. 

Birmingham, Ala.-Jacksonville, Fla. 

Tuscaloosa, Ala,-dackson, Miss. 

Tuscaloosa, Ala.-Mobile, Ala. 

Tuscaloosa, Ala.-Pascagoula, Miss. 

Columbus, Wiss. -University/Oxford, Miss. 

Columbus, Miss.-Greenvood, Miss. 

Columbus, Miss.-Greenville, Miss. 

Columbus, Miss.-Monroe, La. 

Columbus, Miss.-Netehez, Miss. 

Columbus, Miss.-Baton Rouge, La. 

Columbus, Miss.-Vicksburg, Miss. 

Tupelo, Miss.-University/Oxford, Miss. 

Tupelo, Miss.-Greenvicod, Miss, 

Tupelo, Miss.-Greenville, Miss. 

Tupelo, Mis S.-Monroe, La, 

Tupelo, Miss.-Vicksburg, Miss. 

Tupelo, Miss.-Natchez, Miss. 

Tupelo, Miss.-Baton Rouge, La. 

Memphis, Tenn. -Shelbyville/Tullahoma, Tenn. 

Memphis, Tenn.-Crossville, Tenn. 

lemphis, Tenn.-Knoxville, Tenn. 

Memphis, Tenn.-Bristol, Va.-Tenn./Kingsport/ 
Johnson City, Tenn. © 

Memphis, Tenn.-Columbus, Ga. 

Memphis, Tenn.-Albany, Ga. : 

Memphis, Tenn, -Moultrie/Thomasville, Ga. 

Memphis, Tenn.-Valdosta, Ga. 5 

Memphis, Tenn.-Jacksonville, Fla. 

Meridian, Sepa Miso. 

Meridian, ee 

Meridian, Mi -Monroe, zoe 

Meridian, Mi -Greenville, Miss. 

Meridian, fis ecco Miss. 

Meridian, Mi » Miss, 


Liss 
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Meridian, Miss.-Natchez, Miss. 
Meridian, Miss.-Baton Rouge, La. 
Lavrel, Miss.-Vicksburg, Miss. 

Laurel, Miss.-Monroe, La. 

Laurel, Miss.-Greenville, Miss. 
Laurel, Miss.-Greenwood, Miss. 
Laurel, Miss.-University/Oxford, Miss. 
Laurel, Miss.-Natchez, Miss. . 
Laurel, Miss.-Baton Rouge, La. 
Hattiesburg, Miss.-Vicksburg; Miss. 
Hattiesburg, Miss.-Monroe, La. 
Hattiesburg, Miss.-Greenville, Miss. 
Hattiesburg, Miss.-Greenvwood, Miss. 


D 


Hattiesburg, Miss.-Univ rsity/Oxford, Miss. 


Hattiesburg, Miss.-Natchez, Miss. 
Hattiesburg, Miss.-Baton Rouge, La. 
Mobile, Ala.-New Orleans, La. 
Mobile, Ala.-Natchez, Miss. 

Mobile, Ala.-Vicksburg, Miss. 
“Mobile, Ala.-Monroe, La. 

Mobile, Ala.-Greenville, Miss. 

Mobile, Ala.-Greenviood, Miss. 

Mobile, Ala.-University/Oxford, Miss. 
Mobile, Ala.-Baton Rouge, La. 
Pascagoula, Miss.-Baton Rouge, La. 
Pascagoula, Miss.-Natchez, Miss. 
Pascagoula, Miss.-Vicksburg, Miss. 
Pascagoula, Miss.-Monroe, La. 
Pascagoula, Miss.-Greenville, Miss. 
Pascagoula, Miss.-Greenwood, Miss. 
Pascagoula, Miss.-University/Oxford, Miss. 
Gulfport-Biloxi, Miss.-Baton Rouge, La. | 
Gulfport-Biloxi, Miss.-Natchez, Miss. 
Gulfport-Biloxi, Miss.-Vicksburg, Miss. | 
Gulfport-Biloxi, Miss.-Monroe, La. 

Gulfport-Biloxi, Miss.-Greenville, Miss, 

Gulfport-Biloxi, Myss.-Greenwood, Miss. | 

Gulfport-Biloxi, Miss.-University/Oxford, Miss, 

New Orleans, La.-Albany, Ga. es 
Florence/Sheffield/Tuscumbia, Ala.-Colunbus, Ga. 
Florence/Sheffield/‘tuscunbia, Ala.-Moultrie/Thomasville, Ga. 
Florence/Sheffield/Tuscumbia, Ala.-Valdosta, Ga. 
Florence/Shefficld/Tuscunbia, Ala.-dJacksonville, Fla. 
Florence/Sheffield/Tuscumbia, Ala.-Jackgon, Tenn, 
Montgomery, Ala,-dJacksonville, Fla. Z 

Dothan, Ala.-Jacksonville, Fla. 

Dothan, Ala.-Albany, Ga. 

Panama City, Fla.-dacksonville, Fla, 


Southern #98 
Page 9 of 10 pages 


Panama City, Fla.-Albany, Ga. 
University/Oxford, Miss.-Greenville, Miss, 
University/Oxford, Miss.-Monroe, La. 
University/Oxford, Miss.-Vicksburg, Miss. 
University/Oxford, Miss.-Natchez, Miss. 
University/Oxford, Miss.-Baton Rouge, La. 
Greenwood, Miss.-Greenville, Miss. 
Greenwood, Miss.-Monroe, La. 

Greenwood, Miss.-Vicksburg, Miss. 
Greenwood, Miss.-Natchez, Miss. 

Greenwood, Miss.-Baton Rouge, La. 

Jackson, Tenn.-Crossville, Tenn. 

Jackson, Tenn.-Knoxville, Tenn. 

Jackson, Tenn.-Bristol, Va.-Tenn./Kingsport/Johnson City, Tem. 
Jackson, Tenn.-Shelbyville/Tullahoma, Tenn. 
Albany, Ga.-Eglin AFB, Fla. 

Nashville, Tenn,-Birmingham, Ala. 
Nashville, Tenn.-Chattanooga, Tenn. 
Nashville, Tenn.-Mobile, Ala. 

Montgomery, Ala.-Eglin AFB, Fla. 

Bristol /Kingsport/ Johnson City-Shelbyville/Tullahoma, Tenn. 
Dothan, Ala.~Huntsville, Ala. 

Felin AFB, Fla,-Huntsville, Ala, 
Montgomery, Ala.-Huntsville, Ala. 

Panama City, Fla.-Huntsville, Ala, 
Jacksonville, Fla.-Decatur, Ala. 
Jacksonville, Fla.-Fglin AFB, Fla. 

Memphis, Tenn.-Eglin AFB, Fla. 

Huntsville, Ala.-Birmingham, Ala. 
Huntsville, Ala.-Nashville, Tenn. 
Florence/Sheffield/Tuscumbia, Ala.-Albany, Ga. 


The exercise of the privileges granted by this certificate shall 
be subject to such other reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed 
by the Board. 


The holder acknowledges and agrees that it is entitled to receive 
only service mail pay for the mail service rendered or to be rendered 
solely in connection with the operations specified in paragraph’ (10) above 
and that it is not authorized to request or receive any compensation for 
mai. service rendered or to be rendered for such operations in excess of 
the amount payable by the Postmaster General, 


The services authorized by this certificate were originally 
established pursuant to a determination of policy by the Civil Aeronautics 
Board that in the discharge of its obligation to encourage and develop air 
transportation under the Civil Aeronautics Act, as amended, it is in the 
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pudlic meorsee to establish certain air carriers who will be prinar ily 
engaged in short-haul air transportation as distinguished from the service 
rendered by trunkline air carriers, In accepting this certificate, the 
holder acknowledges and agrees that the primary purpose of this certificate 
is to authorize and require it to offer short-haul, local or feeder, air 
transportation service of the character described above 


This certificate shall be effective’ on 3 


SEE ECE however, that the ESE ENE date of said certificate shali be 
postponed automatically until further order of the Board if the appropriate 
license fee is Oe paid Seeecea “to section 389.21 (b) of ie Regulations. 


The authorization to serve Crossville, Tenn., shall expire on 
February 4, 1969. The authorization to serve segment 7 shall expire on 


May 23, 1971. . i 
IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 

certificate to be e: xeouted by the Secretary of the Board, and the seal of 

the Board to be affixed hereto, on the day of ___ fs pl eA Tee 


HAROLD R, SANDER 


Secretar; 
(SEAL) 


hae- ra 
ee te we a> 


* Order 69-2--86 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOLRD © 
WASHINGTON, D. C. ERVED FEB 26 1869 
Adopted by the Civil seronautics Board 


at its office in Was 
on the 18th day of 


DEICke 


SOUTEERN WXS, J Docket 18610 


OPINION AND ORDER 


On September 24, 1968, Examiner Herbert K, Bryan issued his initial 
decision in the above-styled proceeding. Thereafter, petitions fo 


ion were filed by 


Delta Air Lines, National Airlines, Southeast Airlines, Southern Airways, 
the Richland-Lexington Airport Commission of Columbia, South Carolina, 
the City of Melbourne, Florida, and the City of Memphis, Tennessec. 
Answers were filed by the Bureau, Delta, Eastern, Piedmont, Southeast, 
Southern, the Department of Defense, the National Aeronautics and 
Space Administration, the City of Birmingham and the Birmingham Area 
Chamber of Commerce, the Jackson-Madiscn County Airport Authority, the 
Marathon, Florida Chamber 
Authority. - 

Upon consideration of the matters presented, we have. decided to 


review those portions of the initial decision concerning (a) the 
Oo 
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g7CCU = decal Ia 
¥ great and denial of applications for new or improved authority between 


Charlotte, N.C., Columbia, Se C., and Charleston, S-C., end | (b) th 1e grent end 


denial of applications for nonstop authority between Atla 


ville, Tenn., and (c) the grant and denial of applications for new or im- 


proved euthority relative to Florida (exclusive of Florida'points currently 


servea by Southern end. realigned here in) as well as the aclet io 


We will elso review, without further 


Tn ell other x 


vo ie 
enn ee re = 


Atlante-Mobile, Tee Board's prov mont contemplated 


Ne=-S*. 


authority for Southern in this market. The exeminer imposed a one-svop 
striction on the ground that unrestricted service by enothier carrier 
render the operation of the existing nudber of turn around nonstoy 


economically unsound" 1 ‘ s 6,698 


He also concluded thet Eas 1957 load factor of 55 percent "indicates that 


an tf 
ca. 


. it provides ample service and that additional nonstop service is not require 


~ 


(x.D. 18.) The Bureau end Southern object to the impo tjon of the restriction 


3/ 


> 


on various grounds. 


Be in order to preserve th issues for review with 10U 
Southern the other benefits of its rovte realignment, we wll 
amended certificate for Southern issucd herewith restrictions 
serve the guo as to its Charlotte-Columbia- Charleston auth 
require it to -e en intermediate stop on Atlante-Nashville flig 

.e/ Since we have decided to review the Charlotte- -Colunibie-Ch 
sues, we will di smiss Doltets December 1T; 1958 motion to! sever cert 
pending review. The parties will be free to argue for or egeinst suct 
in the course of the procecdings, on Pekan 

2. The Bureatt stetes ee _ oO) there is no evidence 
table ae Sacer: ) mere 2 


MY 


Me; 
% 
vo 


< 


te = 1 a 
and. (3) chould the trunks witharan some of thet. service,| Southern could 


eae Cape Southern argues that: (2) United did not object to its service pro- 
3 Or ge growsh of this m 4 is presently exceacc ding the projected fore- 
, Ineundents Go nob require protection in any event; end (4) 
would be consistent with the purpo 


YL 


roa +. 
& greane 
‘poses 


Based on the foregoing, we have decided to review the examiner's findin 


to impose a 


one-stop restriction in this market. Upon review we conclude 


that the public convenience and necessity require that Southern should 


receive unrestricted aut This is a market that has been characterized 
ints out that between 1966 and 1967 there 
£ 11,190 passengers (50,010 to 61,200) or over 72 percent 
of the total estimated growth for the full three-year period projected in 
its forecast, 1966-1969. Southern proposes to operate two daily round 
rips. The size of the market, its growth rate, and the stimulation 
service will generate, lead us to conclude that its entry 
t have the effect of causing a diminution of service in the markets. 
Finally, we agree with the Bureau that such nonstop authority will 
give Southern greater operating flexibility; and we note that the traffic 
that Southern carries will serve to increase its average length of haul. 


Moreover, we believe that such service can be profitable. 


2. Subsidy Inelisibility. The examiner found that all new nonstop 


authority which Southern would acquire under its realigned authority should 
be subsidy-ineligible and listed over 200 city pairs for this purpose. 

Southern objects to the methodology used and argues that the net 
result will be to discourage changes in its existing pattern which the 
flexible authority mae available by the realignment would permit. 


proposes one nonstop round trip and one one-stop round 


trip vie Birmkingham. 
5/ In this connection, we note that the examin 
profit potenlial of the route for Southern, 


er did notsdiscuss the 


estion Bou1ld lezd to results that are jnconsistent with the purposes 


Conseouentiy, we kave decided to revi 
oh a 3 


n@ Subsidy ineli 


and on review witho 


formitla that we have recently applied in other decisions 


local servidéé cabriex: There is little, if any, traffic in the major-ty 


served in making these pairs subsidy-ineligible. 
ae : Bat hace ts : ice 
cordingly, this order contains an appendix listing those noristo 


thet we have concluded shoulé be suosidy ineligible, 
Se Sons al ; 
3. For purposes of determining licer fees jin accordence with the 


schedules sét forth in section 389.25 of the 


| . 
the annual gross transport revenue increase for the t year of opera- 


-tions resulting from the new certificate authority granted by those 


portions of the exeminer's initial decision herein wl 


final at this time is estimated to be over $10,009,000. 
ACCORDINGLY, IT IS ORDERED THAT: 
1. Except to the extent grante 


crebionary review of the examiner's gecision be and they hereby are 


denied; 


Jax 


eee gee ee rennin waren ta aneemnmnen manag — X = A pen x ray “oh, 
6/ See, Lor example, Tont Route 87 Investigation, Ordez 68-12-7h.. 


2. An amended certificate of public convenience and necessity in the 
> 


form at 


3. Said certificate shall be signed on behalf of the Board by its 
Secretary, shall have affixed thereto the seal of the Board and, subject 
to extension of its effective date in accordance with the provisions of 


said certificate, shell be effective on April 21, 1969: Provided, 


4. 


postponed until further Board order if the appropriat 

paid pursuant to section 36 

h, The effectiveness of those portions of the examiner's initial decision 
enial of applications for new or improved 

authority between Charlotte, N.C., Columbia, S.C., and chamsenton: s.C., and 

(o} the grant and denial. of applications for nonstop authority between 

Atlenta, Ga., and Nashville, Tenn., and (c) the grant and denial of applications 

for new or improved authority relative to Florida (exclusive of Florida points 

currently served by Southern and realigned herein) as well. as the deletion of 

Netional at Key West, Florida, be and it hereby is stayed; 


5. Deltats motion of December 17, 1958, to sever certain issues 


pertaining to h(a), above, be and it hereby, is dismissed; 


7] For administrative reasons, we will list all of Southern 's 

subsidy-ineligible operations in Appendix A to this order, and will 
cafter list those operations in its certificate. With respect 
ations heretofore made subsidy-ineligible, no change of sub- 


is intended by this change of form. 
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in the proceedings on review.shall be limited to 


those issues specified in ordering paragraph 4 above; 


7. ‘Tne parties to the proceedings on review shall be 


3 


the parties to the proceedings before the examiner. 


8. Any party to the proceedings on review may ifile a 


before March 21, 1969. 


CROCKER, Chainnan, MURPHY, Vice Chain 


’ 


ADAMS, Members, concurres 


nan, MINSTTI, GILL 


in the above opinion and orier. 


Taha = 
LLAND and 


Appendix 
to Order 69-2-86 


Southern Airways, Inc. 
Souchern Always 


List of Operations Ineligible for Subsidy 


Operations over segment 8 
o 


Nonstop operations between the following pairs of points: 


Atlente, Ga. Chattanooga, Tenn, 
Jackson, Miss. 
Mobile, Ala. 


Birmingham, 'Ala. Columbia, S.C. 
Jackson, Miss. 
Jacksonville, Fla. 
Mobile, Ala. 
Nashville, Tenn. 


Bristol, Va.-Tenn./Kingsport/ 
Johnson City, Tenn. Memphis, Tenn. 


Charleston, S.C. Chattanooga, Tenn. 
Jackson, Miss. 
Memphis, Tenn. 
New Orleans, La. 


Chattanooga, Tenn. ; Charlotte, N.C. 
; Columbia, S.C. 
Greenville / Spartanburg, S.C. 
Memphis, Tenn. 
Nashville, Tenn. 


Columbia, S.C. Jackson, Miss. 
° Memphis, Tenn. 

New Ori.eans, La. 

Huntsville, Ala. New Orleans, La. 
Jacksonville, Fla. Memphis, Tenn. 
Knoxville, Tenn. Memphis, Tenn. 


Mobile, Ala. New Orleans, La. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D.C. 


SOUTHERN AIRWAYS, INC. : 
ROUTE REALIGNMENT INVESTIGATION : Docket 18610 


BRIEF OF DELTA AIR LINES, INC. 
TO THE 
CIVIL AERONAUTICS BOARD 
305 
INTRODUCTION 

Delta has participated in this proceeding primarily as an applicant. 
Delta did not oppose Southern's realignment, even though at has afforded 
Southern improved access to a not-insubstantial volume of traffic presently 
carried by Delta. ! 

The issues that the Board has chosen to review encompass the entirety 
of Delta's application for new authority in this proceeding. As shown 
herein, Delta seeks to improve its existing authority petmeen Memphis/ 
Birmingham and Miami (now subject to one-stop requirements), add a new 
segment between Charlotte and Charleston, South Carolina Les Columbia, and 
obtain nonstop authority between Atlanta and Nashville. Delta also seeks 
to add TI-CO to its system and has proposed a service pattern especially 
designed to meet TI-CO's unique national defense service requirements. 

Delta is and has been for some time the leading participant in the 
Memphis-Miami ard Birmingham-Miami markets, carrying 75 and 54 percent, 


respectively, of the traffic in those markets in calendar 1967. Thus, 


ANNUAL PASSENGERS TO BE BENEFITED 
BY DELTA’S PROPOSAL 


First Single—Plane Service 
27 Markets 


First Direct One Stop Service 
8 Markets 


First Nonstop Service 
6 Markets 


_ Source: DL—12, DL—22, DL—32 and DL—42. 


First Competitive Single—Plane Service 
16 Markets 


but for the Pensen sy of this case, Delta on for improved authority 


in these markets would be appropriate for consider ion under the expedited 


procedures of new Sutpart N. (As we show, the grant of Delta's application 
will not increase ees the subsidy needs of eny carrier. } 

As shown by the map facing the preceding page, the new e thority that 
Delta seeks is quite limited. However, because all of st is between points 
that lie entirely within Delta's service area in the Southeast, Delta is 
able to offer extensive within and beyond-area service eneeite far exceed~ 
ing in importance the limited authority that it seeks, 
shows, Delta's proposal herein will provide important new service benefit 
for 535,396 passengers (Delia's participation), or over 1400 ~pessengers per 
day. These benefits and the respective market to which: hey apply are set 
forth in Appendix A. The traffic forecasts upon whic 
based heve not been questioned in ‘th his proceeding. 


Before detailing Delta's proposals for new service,! it is important to 


consider Southern's application for new authority and the issues that it 


At the outset, Delta submits 


poses for the Board as this case now stands. 


that with its realignment achieved, Southern can stand in ne better position 


than any other applicant for new authority in this case and that Southern's 
application must, be considered on its merits ane comparatively with those 
of the other applicants. If this is done, the superiori ity of Delta's ap- 
plication will be clear. 


Moreover, there are imoortant additional reasons why Southern should 


not be granted the extensive additional authority that now seeks. Four 


- ¢ 
days after this Brief is filed, Southern will be operating pursuant to its 


realigned authority. Southern's realignment will result not only in greatly 


improved service opportunities for Southern but, in addition, realignment 


alone will result in a 60 percent expansion of Southern's system by enabling 


Southern to provide some 300,000,000 additional available seat miles (SO-105). 
Southern now also seeks an extension of its realigned system -- more 


than 662 miles beyond its present limits into Florida, thereby injecting 


Southern into a number of highly competitive trunkline markets, such as 


Atlenta-Miami where there are presently five trunk carriers operating 27 daily 


nonstep jet flights, OAG, April, 1969; the Orlendo-Miemi market; and others. 


This extension could result in an additional. 326,000,000 available seat miles 


for Southern (S0-510) (see chart facing page 17). 


As might be expected, the juxtaposition of realignment and extension 


issucsin the same procecding has had unfortunate effects for Southern. To 


the detriment of the possibilities for service improvement resulting from 


realignment, in this proceeding Southern has focused its attention on the 


extension of its system into competitive trunkline markets. This indicates 


the neglect of its realigned system that undoubtedly would result if Southern 


were extended further into Florida. 
If Southern is so extended, the full potential of its realigned system 


for service improvements and subsidy reduction cannot be realized. And, 


we show infra, that Southern does not have the backup support and cannot 


mect the service needs of the competitive trunkline markets that it seeks 
Pp 


to serve by over-extending itself to Florida. Its new Florida services 


could only be provided, if at all, at a loss and at the expense of service 


on Southern's realigned system. 


The juxtaposition of realignment and extension issues hes had a further 
e 
unfortunete effect -- it apparently led the Examiner to focus almost entirely 
on Southern and thus to overlook the service needs of the markets encompassed 


by applications for new outhority, including Dejta's, ‘fhe Examiner's focus 


on_Southern rathe rv then the needs of these markets for improved service 


These 


meant that, in many respects, he ignored Delta's service propose. Se 


service needs of these markets in a way that cennot be 


proposals mect tne 


equaled by any other applicant. For the same reason, the Tn itial Decision 


feiied to accord Delta's application the comparative consi ideration to which 


it is entitled es e matter of law, further compounding the neg glect of the 


public's needs. z 

We will show in this Brief that the extension of Southern into Florida 
holds oniy illusory prospects for profit or subsidy reduction. Even if this 
were not so, it must be remenbered that subsidy reduction is only one public 
benefit thet must be weighed against ‘other public benefits. The lure cf 
subsidy reduction should not obscure other consideraticns that bear on car- 


rier selection including the scope and nature of public service needs, This 


proposition was well put by Examiner Cusick in the velias/P. Worth-Phoenix 


Nonstop Case, Docket 18579: : r 
"The selection of carricr issue, however, does not turn 
solely on which applicant is in greater need of financial 
assistance, to the exclusion of 211 other factors going to 
meke up the public interest. If that were the case, rele- 
tively little problem would arise in resolving the question 
-- a minor exercise’in simple arithmetic would suffice. Of 
major significance in determining the carricr best fitted 
to perform the service, is the extent to which public bene- 

“fits will flow from the certification of a particular ap- 
plicant over that of another well-que lified candidate. 
This does not mean the need aspects of an applicant’ s route 
_ system are ignored. By the same token, it does not imoly 
“that the economic requirements of an applicant takes pre- 
cedence over or, in fect, supplants other factors: related 


to the public interest." (I.D., 2% 93). 
realignment an accomplished fact, Southern must now devs full 
ation of its greatly expanded new mirket opportu- 


+ the seme time, there are pending Southern applications for far 


more Jogical und economically sound authority than the Florida extension 
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here at issue, e.g., Southern's proposals in the Gulf States-Midwest Points 


and Route 81 Realignment cases. 

The Board must now do what its Exeminer did not do; i.e., focus its 
attention on the needs of the markets for which new authority is sought and 
accord comparative consideration to the competing epolicatsonse The su~ 
periority of Delta's service proposels herein will be epparent as well as 


the fact that the public convenience and necessity will best be served by 


the grant of Delta's application. 


Ii. 


DELTA'S APPLICATION FOR IMPROVED MEMPHIS/BIRMINGHAM- 
MIAMI AUTHORITY MUST BE GRANTED 


The Examiner in effect all but overlooked Delta's application to in- 
prove its existing authority and its service between Merphis and Miami and 
thus fuiled to accord Delta's application the comparative consideration that 
it must receive as e matter of law. Ashbacker Radio Corp. v. F.f.C., 326 
U.S. 327 (1915). Deltats historic interest in the traffic encompassed by 
its Menphis/Birminghem-Miemi proposal is superior to that of any other car- 
rier, including even Eastern, the incumbent Memphis-Miami nonstop carrier. 
It is such that, but for the pendency of this proceeding, Delta's applica— 
tion for new authority would be appropriate for consideration under Subpart 
N. “And, when Delta's applicstion receives the etanaretrteaconetnern tion to 
which it is entitled, it will be apparent that Delta offers service benefits 
which no other epplicant can Poriae ~- extensive benefits which would be 
of great value to the traveling and shipping public but which can neverthe~ 
less be provided by Delta without significant hari to nae other eneicn o- 


not even Southern -- and’ that Delta's application for improved Memphis-Miami 


‘authority must therefore be granted. 
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A. Delta's Memphis-Miemi Proposal. 
Delta seeks in this proceeding to iaprove its long-held one-stop 
y | 
authority between Memphis and Miami. While nonstop Memphis-Miemi ser- 


vices are among the most important parts of Delta's proposdl, the route as 
38 Pp ? 


exhibited would #iso include three new intermediate points within Delta's 
2/ | 
service area, Huntsville, Tallahassee and TI-CO. 


It is important to emphasize et the outset that Delta's Memphis-Miemi 


proposel will not divert existing traffic fron Southern (DL-53). Southern 


is a very limited participant in most of the markets Delta proposes to 


serve, and Delta's participation in these markets will be primerily from 


The new authority thet Delta seeks is within the heart of Delta's ser- 


vice area east of the Mississippi _As a result, Delta is sble to offer 
service that integrates the Memphis-Miami nonstop routing vith its existing 
system in a way that would take full advantage of its sneae beyond-area 
backup support. Thus, Delta would be eble to tie its improved authority 


to existing authority beyond Memphis to Kansas City, St. Louis and Chicago, 


and with Delta's existing system beyond Birmingham to Dallas ané@ Les 
Angeles. By this integration of existing and new authority, Delta would 
be able to offer a wide range of service benefits, including 


Miams. one-stop service and, if Huntsville and 


Tallahassee are added, important tiew single-plene service for those cities. 


These service benefits are far greater than those which can be provided 


by any other applicant: 
s 


pl a a Ae SA , 
2/ Delta's initisl service pattern for this proposal is set forth in DI-10. 


2/ On April 1, 1969, Delie filed an application (in Docket 20872) for exemp- 


tion authority to serve TI-CO pending finel decision in this procecding. 
. , { 


f 
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"..1. Memphis-Miami nonstop service. Delta's schedule proposel inciudes 
three daily round trips between Memphis and Miami operated with DC-9-32 jet 
equipment including daily nonstop service. Delta's institution of nonstop 
Memphis-Miami service would eliminate 2 serious pemvice deficiency in this 
important market. Although Eastern has held nonstop authority in the mar- 
ket for many years, its service record has been grossly inadequate, with 
no nonstop service for a long period -- and indeed not until a decision in 
this case became pee 

2. Kensas City-Miami service. Delta's proposed Memphis-Miemi nonstop 
flight would be operated as an extension of an existing Kensas City-Memphis 
‘service. Kansas City thereby would obtain one-stop service to rs 
Delta's service vould proviae a@ much-needed supplement to the existing, cir- 
cuitous cne-stop and two-stop Kansas City-Miami flights which TWA can operate 
only via St. Louis. None of the other applicants for Memphis-Miemi authority 
has the ability to offer such first direct service in the Konsas City-Miami 
“market. The service is clearly needed -- with the addition of Delta's ser- 
vice, the Kansas City-Miami market will totel slmost 60,000 passengers in 
1969 (DI-12, p. 1). 
3- Birmingham service. Initially Delta will provide one-stop Memphis- 

Miami service via Tallshassee. This direct routing will provide a needed 

After a long lapse (MEM-306), Eastern reinstituted nonstop service in 

this market in February of this year -- undoubtedly due to the pressure 

of Delta's epplication in this case -- and only as part of a Denver- 

Miami interchange operation with Braniff. Delta has historically car- 


ried three-fourths of the traffic in the market despite its restricted 
eutkority. See chart facing page 12. 


¢ 

2/ Delta is currently severely restricted in this market in that a Kansas 

City-Miami flight must now serve Memphis, Birmingham and Atlanta as re- 
quired intermediate points. 


. 
= 


corpetitive spur to Eastern's off~again on-again service in this market 


ang will allow Delts to provide nonstop service when the traffic will sup- 
port it. Delta's Birmingham service will also provide the' important ser- 


vice benefits for Tallahassee set forth below. 


L 


Huntsville service, Delta pronoses two daily round trips for 


Euntsvilz An existing Chicago-Memphis flight would be extended to Hunts- 


tCe 


ville and beyond to Birmingham, Dalles end Los Angeles. An existing Chicago- 


St. Iouls-Memphis flight would be extended to Huntsville and beyond to 


Orlendo, TI-CO and Miami. 


5. Talleahassce service. Finally, Delta's Menphis-Mieni service pro- 
posal would afford important service benefits to Tallenass see, the capital 
of Florida. Under the schedules proposed in Delta's ee Tallahassee 
would receive its first single-plane service to Memphis and Birminzhen, 


end its first competitive and first nonstop service to Mian 


B. The Examiner Did Not Give Comparative Consideration T 
Application To Improve Its Existing Services Between Memphis And 
Miami. ; 


The Examiner recommended a new Memphis-Miami segment for Southern with- 


out affording any consideration to Delta's application for modernization of 
its existing Memphis-Birmingham-Florida route (I.D., pp. 5 ~ Notwith- 


standing the extensive discussion in Delta's Brief of the service it could 


i/ Deita's Memphis-Miani proposal also includes important service benefits 
for TI-CO, including nonstop access to and from Miami and single~plane 
service between Chic cago, St. Louis, Memphis and Huntsville on the one 
hand, and TI-CO on the other (DI-10). The benefits of Delta's TI~-CO 
proposal are detailed in Part IV of this Brief. 


Although the Examiner refers to awarding Southern a "BirninghartMi iomi® 
route (I.D., p. 60) Segment 2 which he aes to Southern “extends from 
Memphis to Mieni and would give Southern nonstop authority in that mar- 
ket and other Menphis-Florida markets, even though Southern proposed no 
Menphie-ttent nenstop service. Thus, in making the aw: to Southern 
of "Birmingham-Miami" authority, the Exomincr relied on alleged benefits 


from Southern'’s service in a number of Memphis markets (e. &-, I-D., p. 52)- 
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provide on & Memphis-Florida route (at pp. 4-13 of Delta's Brief to the 
Examiner), the Examiner considered Delta's applicetion as being one for 
Atlanta-Miami authority only -~ which Delta already holds on en unrestricted 
besis. Accordingly, he illogically discussed Delta's Memphis epplication in 
only cursory fashion and as an incidental aspect of his rationale és to why 
Southern should not be awarded an Atlanta~Miami segment G2D-,.pp- 39-50). 
Delta's proposals for improved service over Delta's existing cne~stop 
Memphis/Birmingham-Florida route were thus totelly overlooked. 

Delta is now a leading participant in both of these markets. By in- 
tegrating the improved euthority sought here with its existing system, Delta 
would be able to offer the wide range of service benefits described briefly 
advove. However, the Examiner compre failed to consider Delta's existing 
authority in the Menphis/Birminghen-Miani markets, or Delta's historic in- 


terest and stake, and he failed to make comparative findings concerning the 


abilities of the various applicants to meet the service needs. In ignoring 


Delta's application, he ignored the important service benefits that only 


Delte can provide to the public. 


The Exeminer also failed to accord Delta's application comparative con- 


satay, 


sideration in another respect -- by giving no consideration to the extensiv 
"beyond-area” services ee Delta could provide on a Memphis-Miani route 
This criticel matter was glossed over with the following irrelevant comment: 


"One of the reasons for instituting this proceeding was 
to consider the needs for service between Tallahassee, 
Orlando, ond Miami and points served by Southern {foot- 
note omitted]. While traffic between the points beyond 
the area served by Southern and the Florida points would 
ve considered in determining the economic feasibility of 
services, it is not relevant to determine the user bdence- 
fits in issue herein. In view of the absence of any in- 
dication of need for additional service between Atlanta 
and Taliohnssec, Orlando, and Miami, it is concluded that 


the applicctions of Delta end National should be denied.’ 
(I.D., p- 50,, emphasis saded) 


-z:there is 8 serious inconsistency between these ."findings" on beyond- 
= 


area services in connection with the denial of Delta's Mempnis-Mian= a 


‘plication on the one hand, and the findings on the beyond-erca issue in 


the consideration of Piedmont’s application for a Charleston-Columbia- 


Cherlovte route end Eastern's application to serve TI-CO on the other. As 


+o Delta's spplication, the Examiner incorrectly dismissed consideration 


f the need for service in beyond-srea markets. Yet, es Will be further 
Piedmont, the Ex- 


from the 


service these applicants could provide in beyond-area markets. 


Jn addition, the Examiner not only ignored the fact thet Delte already 
has Atianta-Florida authority and was sceking improved ey pe 
Florida authority, but he was clearly in error in his view that Delta's 

eyond-aren services are relevant only insofar es they affect the "economic 
y oF services" on an Atlanta~Tellahassee-Orlando- fami routing. 
| 


It is well settled under Board precedent that the need for ‘service 


yond-ares. markets which applicants propose to serve is relevant to 


: 


question of which applicant should be selected (see, e.g., Pacific 


Local Service Case, 25 CAB 215, 267 (1957); Quad Cities-Iwin Cities Case, 


a 


2h-ChB 654, 655-656 (1957)). By failing to consider the public nee 


Delta's ee SE Se services in a comparative evaluation o Southern 


“tea 


Delte for the Memphis/Birmingham-Mismi route, the Fxemine r thus denied 

Delta the neater hearing to which it is entitled by Laie and ignored, 
! 

as well, the important public benefits fiowing from Delta's propose a3 


. 4 
The Exeminer's failure to consider Delta's and Southern's M 


Florida applications comparatively constitutes clear legal 


- 


163a 


United States Court of Appeals for the District of Columbia Circuit held 


in Braniff Airways, Inc. v. CAB, 379 F.2d 453 (C.A.D.C., 1967): 
"When two or more applicants for certification seek 
mutually exclusive grants of authority, they may both 
be qualified and the inquiry then must be which would 


better serve the public interest. The Board must con- 
sider and make a relative determination and evaluation 


of all pertinent factors, See Johnston Broadcasting Co. 
v. FCC, 85 U.S. App. D.C. 40, 45-46, 175 F.ed 351, 356- 
57, 1949..." (see also Braniff Ai s, Inc. v. Civil 
Aeronautics Board, 306 F.2d 730 (C-A.D.C., 1962)). 

The Board must do what its Examiner failed to do -- afford comparative 
consideration to Delta's application to improve its_existing service between 
Memphis and Miami. 

Cc. Upon Comparative Consideration, The Merits Of Delta's Application, 

The Superiority Of Its Service Proposals And The Resulting Benefits 

To The Public Will Be Clear. 

Under his approach, the Examiner overlooked important decisional fac- 
tors, and failed to weigh the relative public benefits of the competing 
applicants’ proposals. On both scores, Delta's application comes out on 
top. 

die Delta has great historic interest in the traffic that 

will benefit from its Memphis/Birmingham-Miami proposals. 
1 

Delta already possesses one-stop authority in the Memphis /Birmingham- 
Miami markets and thus has major historic interest in the traffic -- a 
factor that weighs heavily in favor of Delta's application. 

Indeed, Delta's historic interest in Memphis-Miami traffic is su- 


perior even to that of the incumbent -- Eastern. Thus, in calendar 1967, 


as the Competition Studies show, Delta carried 75% of the traffic in this 


1/ It should be noted that Delta's existing Memphis-Miami service is better 


than that proposed by Southern. 


. EASTERN’S RECORD OF SERVICE IN THE sel ag Be 
crcent MEMPHIS—MIAMI MARKET = certo 
a ah alue Points 


Participation 


Delta % Participation 


x | 
*.Eastern % Participation 


Del ta MSV Value 


~\ A 
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merket despite its stop restriction. A came or the Airline Guide 
for the months of Merch and September from 1960 Sinouen 1968 indicates 
thet Eastern, with nonstop authority between Miami and 


no nonstop service at all during this entire eight-year perio’ and offered 


primarily multi-stop service (with as many as four 


inaugurated jet service in 1965, long after Delta. No Mem whis-Miani through 


service by Eastern is reflected at all for the September, 1967 and March, 
° i — : 
1965 sample mouths. The effect of Fastern's poor service and part 


on 


Septemser schedules fer each year is tr 


tion raalized for the quarter ending in th respective months. . 


Eastern's service in the market provided mainly in conjunction 


interchange service with Braniff be Denver and Miami and it 


- effered more than one round trip dition to the interchenge 
- 


vicc. Ina trensparent attempt to influence the outcome of this case 


to make Be for its years of neglect, Pinaliy instituted nonstop 


service between Memphis and Miami in sein, however 
=) > 3 


only in conjunction with the Braniff intershange. 
By woy of contrast, and despite its restricted authori 
Delta provided the market with its first 


this market cont inucusly 


ignored the needs of this market. 


jet service in 1962, has offered jet service in 


service ~- the best that 


since then, and has provided primarily one-step 


it can offer. 


Source: C.ALS) Cor ‘ion Studies. The chart uses a "Market Service 
Value" Index (HSV) couparable te the Quality of Service Index (Q8I) used 
by the Bureau of Operating Rights in e number of procecdings. As used 
here, it provides a convenient reference point for comparing Delta's and 
Fastern's Ren in he ogee ami. market and measuring that service 
egeainst their his’ See in the traffic, The:values (or MSY 
points) assigned t : Kinds of service and used in constructing | 


the service lines ee oa eee are set forth in Apoendix B, 
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In the Birmingham-Miemt market, Delta is again restricted to one-stop 


service. Nevertheless, Delta carried 5hg of the single-carrier traffic 


during calendar 1967. 
Delta's manifest interest in meeting the needs of these markets and 


its historic steke and strong participetion in the traffic moving in them 


are factors which alone vould well justify the grant of Delta's application 
to improve its existing services. Of importance also is the fact that the 


grant of Delta's application will enable it to by-pass the crowded Atlanta 


gateway. 


Moreover, but for the pendency of this procecding, Delta's application 


for nonstep Memphis/Birmingham-Miami authority vould be appropriate for con- 


sideration under expedited procedures recently adopted and provided for in 


Subpart N for removal of unneeded and outmoded restrictions. Thus Delve 


already provides single-carrier service; carries well over 20% of the pas- 


sengers moving between the points involved; would greatly stimulate tha 
2./ 
treffic if its proposal is ereue and by no stretch of the imagination 


would the grant of its apprkoation lead to a significant increase in the 
suosidy needs of Southern or any other carrier (DL- 53). 
2, Only Delta has the backup support to meet the Mempnis- 
Miami service needs end provide the needed competitive 
spur to Eastern. 


Even if Southern hed proposed a service designed to meet the needs of 


this marke’ -- and it did not -- it is self-evident that, vith the lack of 


any backup support and confronted as it would be with Delta's strong foot- 


hold, Southern could provide neither the required service nor the much 


a, . 
nstop service, the Memphis-Miemi 
Memphis fore- 


mae a 1969 market of between 77, 000 and 95,000 passengers with competi- 
tive nonstep service (MEM-R-5 and Memphis E Brief to the Exeminer, p. 7). 


Delta's sp CeCe=e market amounts to 213 passengers per day. 


T/ With the Sbimalative effect of Delta’ 
market will totel 78,000 passengers in x SS (Eons). 
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1 i 
needed competitive spur to Eastern. Perhaps recognizing this, Southern's 


service proposal really does not focus on the needs of the Memphis=-Miami 
market, although the extension recommended by the Examiner would accidentally 
give Southern nonstop authority. Thus the best service proposed by Sowthern 
is one daily two-stop round trip, using M-4O4 equipment (so-k91, D. 22), 

the remaining Memphis-Miami service proposed by Southern would require 


more than four stops. As a result, Southern forecasts its participation at 
2 


only 8 daily Memphis-Miami passengers. Southern thus clearly recognizes 


its own inability -- without significant backup -- to compete in the Memphis- 
Miami market. 

By way of contrast Delta has strong backup support zs from Chicago, 
St. Louis and Kansas City -- that enables it to propose a pattern of service 
designed to meet the needs of this market. This backup support enables 
Delta to propose new daily nonstop Memphis-Miami service aa supplemented with 
two and three-stop service -- all with jet equipment. These services would 
be over and above those currently operated by Delta via Atlanta. 

* * * * * * 

In sum, Delta has a strong historic interest in the markets encompassed 
by its Memphis-Miami proposal that elone should merit the grant of its ap- 
plication in this case (or in a proceeding pursuant to Subpart N). The 


1/ National's decision not to prosecute its Memphis-Miami application (p. 9 


of National's Brief to the Examiner) has narrowed the field to Delta and 
Southern. 


2/ It would thus appear possible to authorize Memphis-Miami nonstop authority 
for Delta even with Southern in the market. Memphis-Miami service by 
Southern can be provided only by extending Southern's routes to Florida. 
In Part III of this Brief, it is shown that this extension is undesirable 
for a number of reasons apart from Southern's inability to meet the ser- 
vice needs of the Memphis-Miami market. 


THE FLORIDA EXTENSION WOULD STRAIN 
A SYSTEM WHICH HAS RECENTLY ALMOST DOUBLED 


Grand Total Including 
Florida Extension 


Total After Rte. Realignment 


And New York Extension 
; Total After Route 


Estimated 1969 System 
Available Seat Miles 


Source: SO—105, SO—10 (Page 2), D. 18754. 
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fact that the new and‘impreved authority that Delta seeks here lies wholly 


Cw 
, 


within its service area east of the Mississippi, coupled with the s 


gs 
trong 


beckup support that only Delta is able to draw upon, has enabled Delta to 


propose e comprehensive service pattern meeting the full needs of these 


markets. This will be clear if the Board, as it must, affords Delta's ap- 


plication comparative consideration. 


Til. 
SOUTHERN SHOULD NOT BE EXTENDED FURTHER INTO FLORIDA 
SVU Enea Obs ND) DUR A 
The Examiner Failed To Consider Substantial Questions Of 


Policy And Discretion Which Alone Impel. The Conclusion 
That Southern's Routes Should Not Be Extended To Florida. 


In addition to the uneconomic aspects of Southern's Florida extension, 


major 


there is a serious threshold question cf policy -- whether such a me 


extension of Southern's system would spread its energies too thin and di- 


. vert its attention from the many existing and new obligations which it 
holds on other portions of its system, including the new authority which 


was gained from the realignnent that was at issue in this case. 


ont YO- 


It should be emphasized that as a result of this and other recent pr 


dings, and as the facing chart shows, Southern's system will be expended 
substantially aeons er not. Southern is extended to Florida. First, 
realignment of Southern's system which has resulted from this proces 
was itself a change of great magnitude. Without meester Southern would 
have offered approximately 535,000,000 available seat miles, in 1969 (SO-105). 


With realignment, as proposed by Southern, Sovthern will offer an additional 


300,000,000 available seat miles in 1969 (substantially 911 of these can be 


operated pursuant to Order 69-2-86), an expansion of almost: 60% (SO-105). 
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In addition, less then a year ago the Board extended Southern's 
system to Washington and New York (Order 65-7-33, July 9, 1968). This has 
required considereble expansion of services to the major and costly points 
of Washington and New York. 

Sunthesmones Southern is an applicant in other pending cases for much 
more appropriate extensions of its system than the recommendation here for 
authority in already-ccnpetitive Florida markets -- for example, the 
Central Route $1 Case (where the Bureeu has recommended Southern for first 


competitive Memphis-St. Iouis authority), and the Gulf States-Midwest Points 


Service Investigation (where the Examiner has recommended Southern for first 


competitive authority in the Memphis-Chicago and Memphis-New Orleans mar- 
kets). Both of those cases can be expected to be released by the Board be- 
fore this case is decided. 

If Southern is to implement its recent new route awards in an efficient 
and economic manner, and if Southern is to be able to assimilate the more 
logical authorities at issue in other pending cases, it must not also be 
burdened with new obligations in already-competitive Florida markets. It 
cannot et the same time efficiently plan and implement its other extensions 
and still handle the additional 25-60% expansion of its present system 
(136-326 million available seat miles), which would result from its in- 
jection into the already-vell-served Florida markets. The lower figure as- 
sumes Southern would not operate any of the flights which the Bureau al- 
located to route segments not emerded by the Examiner, The higher figure 
is taken from Southern's estimates (SO-105), assuming award of all routes 

z ¢ 
issue. 

Some cf the policy considerations militating against an over-repid 


expersion of local service carriers were fairly recently set forth by Ex- 


17] 


THE EXAMINER'S FORECAST OF $148,000 PROFIT 
FOR SOUTHERN IS ELIMINATED BY ANY ONE OF 


FOUR CORRECTIONS THAT MUST BE MADE TO HIS FORECAST : 


BASIS 


PASSENGER REVENUES AS SHOWN $0-103 -  $ 12,330,987 


DILUTION ADJUSTMENT (10% TO 15%) 
OVERSTATENMENT OF CAB DATA (7.5%) 
STIMULATION ADJUSTMENT (5.4%) 
PARTICIPATION ADJUSTMENT (10%) 
TOTAL ADJUSTMENT 


ADJUSTED TOTAL 
OTHER REVENUES 

TOTAL 

EXPENSES 9,672,92h 
OPERATING PROFIT (2,222,742) 
(BREAK EVEN NEED) 

RETURN AND TAX PROVISION $0-103 | 1,325,297 


POLAT, SUBSIDY REQUIRED : 2,448,039 


Southern applied 10%. 15% represents actual experience in major 
markets. 


Southern has not established that Origin/Destination dkta is not 
correct. 


Southern applied 5.4% stimulation in penentee Miami. market -- other 
similar markets stinulated in excess of that amount. 


Bureau would adjust many 90% markets to 56% -- 10% overall edjust- 
ment conservative. } 
€ 
Operating and depreciation expense as shown -- no adjustment in 
servicing expense to compensate for understatement on block-hour 


costs. 


172 


aminer Madden'in his Initial Decision in the Service to Aibuguergue Case, 


Docket 18586, served September 30, 1968: 


"Obviously there must be a limit to the application 

of the route strengthening-subsidy reduction ergu- 
ment; otherwise every new route award of consequence 

in the future would be reserved for the local service 
carriers. Its consistent application will result in 
the buildup of the locals to a size and with operating 
commitments that will transform them completely out of 
the purpose for which they were established...As to 
these carriers [Frontier and Air West], it would eppear 
that the limit has been reached, at ieast temporarily, 
and that a period of assimilation and digestion is more 
appropriate medicine at this time for strengthening 
their routes and reducing their need for subsidy.” 
(I.D., at pp. 46-47, emphasis added) 


The proposed Florida extension would similarly overtax and overburden 


Southern, In any event, as we row show, the extension would increase 


Southern's subsidy need. 


B. 


The Examiner's Conclusion That Southern's Memphis-Miami-Key West 
Service Can Be Operated At A Profit Is Premised Upon Several Errors 
Of Fact, Correction Of Any One Of Which Would Spell Losses For 
Southern. = 


The Examiner's proposed award of a M mphis-Miami route to Southern was 


based on his finding that Southern would achieve an annual operating profit 


of $148,000 from its operations between Memphis, Miami end Key West (I.D., 


p. 


z 
59). As indicated on the facing table and show below, the possibility 


of achieving even this small profit is tenuous at best. 


1/ The Exeminer’s inclusion of Tallahassee on a Panama City-Jacksonville 


leg (I.D., pp. 36-39), is certainly at odds with Board policy, in view 
of the Examiner's findings thet a first year of operations over this 
route would produce en operating loss of $25,000, and a subsidy need of 
$59,000, The actual operating losses may be greater -- the Examiner 
does not include sufficient detail to permit. an evaluation of ths ec- 
curacy of his conclusion. For exanple, although he appears to have ad- 
justed Southern's forecast for the Jacksonville-Dothen/Fglin Air Force 
Base markets (I.D., pp. 38-39), the Fxeminer fails to set forth the es- 
timated traffic he used for these markets. 


“ ‘- 


Assuming, arguendo, that this finding were correct, it is not a besis 


-:for authorizetion of Southern. . The Examiner admitted thet the forecast 


profits would not cover taxes and return on investment (I.D., p. 59), 


and even under his estimate, the route would appear to have a "subsidy 


need" which would epproach $500,000 (BOR-R-3). In view of the size of 


sudsidy need and the fact that Southern will have to operate in competition 


with trunkline carriers, there was no basis for the Exominer's suggestio 


a 


thet in future years the route will ne longer have a subsidy need. 


: 
enem 


: . 
Furthermore, the Examiner himself found that the Memphis-~Birmin 
ankte Men eee ee 


f the recommended new route) would 


Miami extersion (the "major portion” o 


o | 
based on adding the Miami-Key West traffic which he finds might subsidize 
| 


the "major portion” of the route. But es we show below, the Examiner's es- 
timetes for the M vy West segment ere also vastly overstated. 


. The Examiner's findings that the route would show small operating 


gains does not withstand scrutiny for two additional reasons. First, the 
! 
Examiner's ultimate finding is unsupported by sufficient detail to permit 


a retracing of the computations made by the Examiner and an) eveluation of 
2/ | 
their accuracy and methodological correctness. Second, to the extent the 


- I/ Moreover, again assuaing the correctness of the Exeminer’s findings 
that Southern will achieve a small operating profit, this profit will 
be reduced, and possibly eliminated by the subsidy refunds Southern 

- will have to make under the terms of Class Rate IV (although mentioned 
‘in Delte's Brief to the Examiner, pp. 30-31, the Exeminer gave no con- 
eration to the point). 


: sid 
For example, it cannot bc determined how the Rxaminer reached the con- 
clusion that Southern vould carry 122,601 passengers on & Mempris-Miami 
segwent (1.D., p. 54). Although the Fxaminer indicates that he made 
his ow forecast for the Birmingnam-Memphis market (I.D.j p. 52), he 
foils to state whet this forecast was or even to give sufficient detail 
for en independent ascertainment thereof. 
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~ “ 


indicates that he hes failed to correct various serious errors made by 


If only one of these errors is corrected, the epecuret ive opera- . 


Southern. 


_ ting gain is completely eliminated. 

thus: 

(1) The Examiner incorrectly accepted Southern's "understated 
survey data” ploy. 

The Examiner erroneously failed to delete the 7.5 percent upward adjust- 


ment which Southern made in its forecast for an alleged “understetement" in 


traffic in the CAB's official Competition Study reports (SO-511; BOR-R-3, 


p. 2). The Competition tudy data has elways been relied upon by the Board 


and, accordingly, there is a burden of proof on e party advocating an ad- 


justment. Southern failed to meet this burden. 
Southern's sole argument in support of its proposed adjustment wes a 


comparison of its total traffic (as reported in the Board's Competition Study) 
2 


with the totel Southern traffic shown in Airport Activity Statistics (So-h51)_ 


i/ As the Bureau of Operating Rignts pointed out in the Phoenix Case, the 
understatement theory has occasionally been urged to the Board, but "... 
the Board has seen fit to ignore it in each ease, since there hes been 
no valid support for such a contention." (BOR-T-1, pp. 4-6). In the 
Initial Decision in the Pneenix Case, Examiner Cusick specifically re- 
jected the "understetement” theory (I.D., p. 106). In the present case 
the Examiner also gave credence to the understatement theory in his dis- 
cussion of deletion of Southern at Myrtle Beach (p. 23, ftn. 10). Al- 
though Delta did not request review of the Examiner's ultimate decision 
as to Southern's Myrtle Beach authority, it does request that the Board 
reverse the Examiner's findings as to "understatement" in that instance 


eas well. 
2/ This discussion also applies equally to SO-h52 comparing data from Southern 


company records and CAB Competition Study data. For the reasons given, 
this Exhibit, too, is wholly lacking in probative value. 
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sut this simple comparison proves nothing -~ not even that Southern 


traffic is understated. At the most, it shows that there may be dis- 


crepancies in various forms of reported data. But the traffic survey dsta 


is the mos t relieble, E $ collected in éeccordance with wmiforn 


instructicas, the schedule T-k date (which forms the besis for Airport 
Activity Sta sties), is not and the procedures utilized vary from carrier 


to carrier. thermore, the official CAB Survey data is submitted on an 


industry-wide basis so thet no one earrier controls the 


treffic in its ow merkets. Exactly the contrary is true’ of the T-h deta. 


There is no basis in the record for adjusting the survey data. 


(2) The Exeminer incorrectly accepted Southera'’s unreasonebly 
low dilution estimate. 


Examiner Bryen incorrectly failed to correct Southern's use of only a 


10% @ilution fector (SO0-103, p. 1 of 1). If Southern is reelly to compete 


_in already multi-carrier Florida markets, it would have to offer the wide 


h are used by ithe trunkline 


“range of Giscount and promotional f. 
carriers (SO-T-1, pp. 1-2). In comparable markets in other pending cases, 


trunkline carriers have uniformly projected dilution factors in the 15 to 


Y/ | 
20 percent range. There is no reason to assume that Southern's dilution 


here would be any less. 


(3) The Examiner incorrectly accepted Southern's overly generous 
participation and nd _stimulation estimates. 


: Tne Examiner erred in accepting Southern's estimate of 904 particivat 
2 


in the Miami-“ey West market (S0-430). The 90% estimate ae applied to a 
e 


ve Nonstop Investigation, Docket) 18257; Dallas/ 
op Service Case, Docket » 185793 Serv Service to Al- 


busienaie Case, Deck Rew SS Staves~Nidwest Points 5 Service In- 


mment on, the over- 
” 


"double counting” of 
Prief: to the Examiner. 


Tne Fxaminer also failed to correct, much le 
statement in Southern's estimates resulting from 
assengers in the base period data. See Delta's 


p. 41, ftn. 2.) - 


1on 
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pase of fiscal 2966 


traffic (increased by 15% annual growth through 1969), 


including traffic carried by the incumbent trunk carrier, National, and by 


other carriers in the market, such as Southeast and various air taxi opera- 


tors. 


In 1966, Southeast end the air taxi operators achieved a partic 


of more than 66% in this base treffic in competition with National. 


Southern is certificated, Southeast plans to continue to serve the Miami- 


Key West market with large aircraft, carrying intra-state traffic (SI-T-1, 


p. 6, SL-T-2, p. 15). While the service Southern would provide would pro- 


bably be superior to that which National provided in fiscal 1966, still, it 


is sheer fantasy to assume thet the participation of Southeast and 


taxi operators would be reduced from more than 66% to 10% in Southern's first 


y 


year of operation. 


x * % % * * 
The foregoing establishes both error and inconsistency in the Examiner's 


ey that Southern could operate a Memphis-Miami-~Key West segment at @ 
2 
profit. The Examiner's forecast of $148,000 operating profit represents 


less than 3% of the total revenues forecast cy him (I.D., pp. 56-58). 


Correction of either the 7.5% upward adjustment for "understatement" of 


TJ the Exaiiner further erred in accepting without comment (a) Southern's 
estimate of 100% stimulation in the Birmingham-Miami, Birmingham-Orlande 
and Neshville-Orlando markets, despite the single-carrier, one-stop, all 
jet service these markets presently receive, end (bd) Southern's estimate 
of $0% participation in markets already receiving good single-carricr, 
connecting service, such as Memphis-Orlando, Montgomery-Orlando and - 
Memphis-Tallehassee. In comparable circunstances in the Charleston/Co- 
Junovie/Charloste-New Orleans end Miami-Montgomery markets, the Examiner 
reduced Southern's estimated 1004 stimulation to 25-50%, and itz 90% 
estinated participation to 50% (I.D., pp. 16, 53). 

2/ Ti shovld also ve noted that the Exeminer appears to nave given no con- 
sideration to the Bureau's Exhibits showing operating expenses of $100,000 
ebove those he relied upon (I.D., p. 5%). 
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survey data or cf Southern's 5-10% underestimated dilution fectors, or 
| 
fleted participation and stimulation estimates, would completely 


eliminezte this profit. The corrections combined leave no ‘doubt that the 


route would be a bankruvt one for Southern. 


Kk 
VI. 
: THE BOARD MUST AFFORD COMPARATIVE CONSIDERATION 
TO DELTA'S APPLICATION FOR ATIANTA-~NASHYILLE AUTHORITY 


arr ss. 5 . 


Delta's application for an Atlanta-Nashville segment was prosecuted on 
the assumption thet Delta will be awarded Chicego-Cincinnati-Nashville avtho- 


rity in the Gulf States Case, Docket 17726. Delta took the position that 
ta-Nashville segment would be uneconomic without 


l/ If this course is not followed, the Additional Service to Columbia 
Augusta Case could otherwise result in the award of nonstop authoriza- 
tion in such markets as Columbis-New Yorx, which would preclude, as a 
matte: of economic fact, the granting of Delta's present application. 


2/ There is strong reason to defer the Charleston-Northeast issues for 
consideration with the Columbia case. in the latter case the Board 
Will consider application of South ‘ 
Charleston-Columbis 
August 6, 1968; 

5 : por ATS 

restricted, would give Piedmont 
thority and three-stop \Charleston- 
her or not Delta's application in the pre- 
sent case is deferred for the Columbia case Pledmont's Charleston- 

Northeast application must oe deferred. Th could be accomplisned 

by imposing a restriction on any award to P 

case, prohibiting single-plane Charleston-Nor 


° 
is 
iedmont in the present 

theast service pending 
decision in the Columbia case. 


the ability to integrete such authority with a segment extending beyond 
Neshville to Chicago and Cincinnati. 


The Examiner stated that he could not project wnat the Board would do 


in the Gulf States Case. But that case has been argued to the Board anc 


will undoubtedly be decided in advance of this case. Even if it is not, 


the Board, unlike its Examiner, will have both cases before it and thus be 


eble to render a decision on Delta's application herein. For these reasons, 


the Board can end must do what the Examiner did not do -- afford Delta's 


application comparative consideration and, if necessary, defer the Atlante- 


NashvijJle issues here for consideration with the Gulf States Case. 


Delta's Atlanta-Nasnville epplication is gi cd with Delta's long- 
1 
standing policy against milti-carrier competition. — It is in two respects. 


First, in view of the neglect of the Atlentea-Nashville market by the 
"second" carrier, THA, the market for all practicel purposes has been @ 
one-cerrier market. Second, both TWA and Eastern have in the past neglected 


the potential of the Atlente-Nasnville market as a bridge for important 
2/ 
beyond-segment service between Nashville and Florida. 


In its schedule proposal for the Atlenta-Nashville market (DL-206), 
Delta contemplates integrating new Nashville-Atlanta authority with its ex~ 


isting euthority beyond Atlanta to Miami, both nonstop end via the existing 


7/ Delta has lonz opposed multi-carrier competition except in huge markets 
such as the Northeast-Florida and California~Hawsii markets or in entry 
mileage situations. Delta's policy on multi-carrier competition is of 
long standing duration (Tr. 11.05). 


2/ Since the time Delta prepared its exhibits in this case, TWA's service 
in the Atlanta-Nashville market has been improved. However, tie neglect 
of the Nashville-Florida markets has continued. Until recently, and un- 
doubtedly due to the pressure of Delta's application, no single-plane 


service was offered between Nashville and Miami. 


Delta intermediate point, Orlando. The new EN ae orate euthority 


would also be integrated with Delta's existing authority beyond Atlanta to 


Augusta, Columbie and Charleston. Finally, Delta, proposes to integrate 


the new Nashville-Stlente segment with Chicago-Cincinneti-Neshville autho- 


rity for which Delta is an applicant in the Gulf Stetes ces e, Docket 17726. 


fhe Bureau of Cperating Rights has supported Delta's Spetiee stor for the 


letter authority. 


Delta believes that the service it proposes for the Nashville-Atlanta 

which could be provided by the only 
2/ : 

other applicant for this authority, Southern. In the Nashville-Atlenta 


market itself Delts proposes three daily nonstop round trips with DC-9 


segment and beyond is superior to thet 


equipment. Although Southern also proposes three daily round trips in its 


ment schedules (Fx. BNA-R-01), only one of these is nonstop. One 


-4 Feshville-Atlanta flights is two-stoo service with 
| 


realignn 


of Southern's propose 


IJ Northwest's application to ada Oriendo to its existing Chicago-Atlanta- 
- Miami route should be denied. Northwest's application and service pro~ 
posal are focused on three Orlando markets, Oriando-Atlenta, Orlando- 

:, Chicago and Orlando-Miami, which, in combination, result in "E54, of th 

traffic forecast by Northwest for its new single-plane service. Bach 
of these Orlando markets had less than 75,000 passenger rs in 1966, and 
each of these markets is already served by two trunkline carriers 
(NW-300, p. 2}. No public benefits would be achieved by euthorizing 
Northwest as a third carrier in these markets. Although Northwest ai- 
:--leges thet there are high load factors on Eastern's flights between 
Orlando and Atlanta, when the flights of both Eastern end Delte are 


considered, the average load fector for nonstep flights. 'S only is 63% 
(DL-R-13). . 


2/ If Delta's application is ¢g d, there clearly is no basis for autho- 
rizing Southern as a fourt third effective) carrier in the Atlante- 
Nashville-nonstop market. 
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Martin Lol equipment. Nashville's consultant testified that the latter 


Service cannot be considered effective (Ex. BNA-T-2, p. hs Tr, 220~221). 


In terms of beyond-segment service to Florida, Delta's proposal is 


also superior, In the jmportant Neshville-Miani market Delta proposes one- 


ice via Atlante. while Southern's best service would be two-stop 
ae : 2/ 
under the limitations of the case. 


stop serv 


Delta's Nashville-Atlanta proposal (DL-20) would provide important 


benefits for Tallehassee, In eddition to first single-plane Nashville ser- 


a3 
ele 


vice, Delta would also provide first competitive nonstop service in 


Atlenta and Orlendo mexkets, and first competitive single-plane service 


sae SS 


between Pallahassee and Mieni (see Appendix A). These ere substantial 


merkets. With stimulation Delta's service in these markets would benefit 
2/ : 
118,20: pessengers (DL-22).” 


The Examiner recomended against an Atlenta-Miemi route for Southern. 
meat this recommendation is followed (as it should be) Southern could not 
provide any relief for the Nashville-Florida passenger -- Delta can, and 
aioe oe sas 


-In sun, Delta's application must be granted end Southern's denied. 


i/ tie seriously doubt thet Southern could operate profitably in the Atlanta.- 
Neshville market in competition with Eastern and TWA, Southern's historic 
participation in the market has been minimal. -- less than 4% of total 

__ RPM's in fiscal 1966 (DL-54). wien - ———— 


2/ Delta forecasts that it will carry 34,028 passengers in these markets 
(DI~22). Delta's Atlante-Tallahassee services were exhibited as part 
: of its Nashville-Atlanta-Plorida package but the Atlenta-Tallahassce 
" end Atlenta-Nashville segments are encompassed by separate parts of 
Delta's overall application. 


Vil. 


CONCLUSION 


With the realigament of Southern's existing route structure echieved, 


Southern must turn to the essimilation of its system Se thet has re- 


* 


sulted from realignment, i.e., it must take advantage of th e significant 
2 +) o 


opportunities for service improvement on its realigned system as weld es 


the resulting opportunities to reduce its’ subsidy requirements. The ex- 
tension of Southern fur Znto Florida can only work to the detriment 


these goals. 


On review of the Fxaminer's decision, the Board must now do what the 


Examiner aid not -- it must focus on the service needs of the markets re- 


maining in issue and give comparative con ration to competing apolica- 


tions. It should not be deterred fron doing so by what we have shown to be 


further erienation of Southern 


at best only the most tenuous 


into Florids will increase its profit and reduce its subsidy requirements. 


ceeding shows beyond a doubt that these results simply 


The record in this pro 


cannot be attained in this way. If subsidy red Ko tio be achieved av 


+ 


all, it can only ve ettained throug h the full devotion of Southern's et- 


sible grant of oth ner, more 


cases. 


tention to its realigned system and the poss 


Logical end economic proposals now pending in other 


Delta is confident that if the Board approa uches the is sues remaining 


jn this case in this wey -- by focusing on the neeeenents of the public 


convenience and necessity -- it will be apparent that the limited authority 
best meets 41 iremen Southern 


co 
jnto Florida; Delte's appl ication must be 


Delta, seeks in this proceeding 


should not be extended further 
sideration in light of the requirements of the 


public convenience and necessity -- these requirements can only and dest 
i / 


afforded comparative con 
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be met by the grant of Delta's application. 


WHEREFORE, Delte Air Lines, Inc. respectfully requests the Board to 


make the findings and reach the conclusions herein discussed. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/ RB. S. Maurer 
ee 


/s/ Robert Reed Grey 


a 


/s/ Benjamin R. Achenbach, Jr. 


ee 
Benjamin R. Achenbach, Jr. 


Cf Counsel: 


Legal Division 

Delte Air Lines, Inc. 
Atlante. Airport 
Atlanta, Georgia 30320 


end 


Hale Russell & Stentzel. 
ZOOL Connecticut Avenue, N.W. 
Washington, D.C. 20036 


April. 17; 1969 


AA 
Benefits 


Markets 


Huntsville 
Birminghan 
Tallahassee 
Orlando 
Mieni 
Atlanta 


MARKET AND PASSENGER BENEFITS FROM 
DELTA'S SERVICE PROPOSALS 


~- 


i§3 


FIRST NON-STOP SERVICE 


Birminghem 
Tallahassee 
Miemi 
TI-CO 
TI-CO 
TI-COo 


FIRS£ SINGLE-PIAN!) SERVICE 


Chicago 
St. Louis 


Menphis 


Huntsville 


Cincinnati 
Nashville 


TI-CO 


Philadelphia 


‘* Based on evrrent schedules (OAG, Ap 
Delta's trafic exhibits. 


Source: 


TI-CO 
Tallahassee 
TI-CO 
Tallahassee 
Orlando 
TT-CO 
TI-CO 
Miomi 
Dallas 

Los Angeles 
Tallahassee 
Tallahassee 
Orlando 
Augusta 
Colunbia 
Charleston 
Detroit 


" Columbus 


Dayton 
Dallas 
Colunbia. 


Appendix A 
Page 1 of 2 


Passengers Benefitted 
—__By Delia 


209,049 


ril 15, 1989). 


Appendix A 
Page 2 of 2 


Benefits Passengers Benefitted 


Markets By Delta 
FIRST DIRECT ONE-STOP SERVICE 


Memphis Tallahassee 1,069 
Orlando ; ; 4,719 
TI-CO 11,638 
Dalias 11,429 

1,42) 
2,805 
3,659 


' Huntsville 


Nashville Tellehassee 
Angusta 
TI-CO Dayton 


Dolles 30,976 
Total 67,719 


FIRST COMPETITIVE SINGIE-PLANE SERVICE 


Huntsville Orlando 13; 659 Non-Stop 
Memphis Miomi 39,105 Non-Stop 
Chicage Huntsville 41,976 One-Stop 

Biriningham 2h 834 Two--Stop 

Tallchassce 8,965 Three-Stop 
St. Lovis Huntsville 75342 One-Stop 

Orlando 3,042 Two-.Stop 
Birminghe:m Miami 14,282 One-Stop 
Kensas City Miemi. ; 17,743 One-Stop 
Atlanta. - Tallahassee 2h 212 Non-Stop 
Tallahassee Orlando 2,116 Non-Stop 
Chicaro Tallahassee 6,72 Three-Stop 
Tallahessce {Lami 6,279 Non-Stop 
Charlotte Colunbdia 3,052 Non-Stop 
New York Columbia 63,273 . One-Stop 
Charlotte Charleston 2,935 One-Stop 


279,537 
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MARKED SERVICES VALUES 
Equipment Type Nenstop One-stop  Two-ctop Three-stop Four or more 


Pure Jet 27 18 9 


Electra. } 21 | Us 


PC-6, DC-7, Const. : 18 2k 
Twin Eng. Pure Jet 15 10 
CV~k10/340 M-hOb 12 | 8 
M-202 i 


D-3 


Nn A NII ISIS 


NOLLVDLLSH ANI LNAWNOIIVAY ALNOU 


6961 'L AVN ‘ 
‘ONI ‘SAVMUIVY NYAHLNOS 


OL981 La MO0d LNANNDUV TVYO NI ASN YOu 


“ING ‘HANNE NY RAG 
Ad Ca.LLINGNS IWIdaLVW 


‘O'd ‘NOLONIHSVM 


Vang BINNUTIAY JIN) 


aHL duos 


SSM SSE IEF IIE IEE 


prada goon} HOU FATIA 


ayrae atts 53" \ \ 
yaivesv3 1? 


Shy, 3434 15 
‘Vedeamaer ol 


335SVHF 


YS 


sajnos ByJ9q BulysIxy 
SUawsas AyTIOYINe MON =—— 


Hie LbOd 
LONI 


epee 372107 


VITAG Ad GAUadAO SHOIANAS AGIAONd OL GHUINBAY ALIMOHLAV AGN 


OZLLI °C UE onsst ye AyTZOY)NE UOdN JUSBUTUOD «@ meee 


eyed Aq pasodoid saatasas aueld — o]3uls Mon 


SSE Ne 


ShT a HO NaN 


Sejeduy so’] o. 


~~ 


jos? 


NS Ey 
He RENAN anno? 


wom — 


wry wf © yum N 
(an eae) 


re) 
pen an s208 


z 


TWSOdOUd HOIANUS CH.LVGITOSNOO S.VLTHd 


10I-Va pue ‘o¢—Id ‘OI—"Id 


oor 


an wajseq pueeypoqg G- 
pryow gone? 1804 wl SSS wajseq — 
wyn3e wits ak . aK 
\ . \ &. 21 76 | @ 
peeroe a8 & 4. Leone 0S 4 


31434 1S Pe 
wet fywaate 


A$. 
sure Sas es Besa 5 @ noisnom 
weLUY LeOd 


} Anas 


ysedD 1soM OL 
SUO}}IIUUOD suT]UO 


°., 


ww se 
. (+) : © Sonpaigs 10H 


2UASANTH og 930 314117 


WOOONTL 1TH 


arH sess © 


2TASNWAR 
% S07 1S 


@ 
ALID SYSNT 


OO-LL YO GASOdOUd SHOIANYS ANV'Td -A‘TONIS 


eas 


b) 
280% o, 


wa : 3 ; 
Po ee (oat 
pan OZ es, 

es Wyse ia eID i 


ALIYOHLAV VIEWA'TOO — ALLOTYVHO YOu 
SLNVOI'Idd¥ AO SHOIANHS «.VaUV GNOAE,, 


‘9061 [eOSty ‘sAaaing uotjeuNnsag — uIZO ‘GYD :201no0s 


"%SC S,usaysey ‘GL 
SBM O1jes) satWed-a[Buls [fe ul UoTedtonied s,e}[aq £96] Zepuated ul ‘pouad 4961—Z96I 94) UI UONeEdIoOnIed uNWixew s,UIa}seqy 


6961 ‘T “43a pazoyyny JON aatasas jaf dojs-uoNn Js1ty 


S961 ‘T cunt 7961 ‘T “994 aatalas jaf payipodxy jsaty 
2961 ‘0 “dy 
£961 “ZZ ‘190 snonutjuoZ panurjuoosig aotAlag auetd ysnoiyy 


Naa LSva VLTAG 
SAILOa AAR ALVG SLHOITHSIH ADIANaS 


4aHLO T1V 
b0'0 NaaH.LNOs 
9€°9 NaaLsva 


40'6 VLTad 


(000‘000) JaquBD 
Jaquinn 


SATIN YADNASSVd ANNAATY 
OMAVUL INVIN — STHdIWAW NI NOLLVdIOILLYVd OLNOLSIH 


}UIOg anjeA 
DITAIIS JoyIeIy 


anfeA ASW Wa}sed 


= 


anjeA ASW 8/90 


\WAenHA 


uonediowed % 833d 


Ga.LOWISAY HONOKLTV ONAVUL 
INVIN-SIHdWAW AHL AO LSOW SHIduVvO V.LTSd 


*psvogy OYUL OL Jag $,8)]9q *aomno0g 


\ LA 
IRS 
vuonediomed % wayseq\, 


\ 
. 


001 


vonedioiped 
yUssI39dg 


“(pastaey) €1—Ta ‘0I—Ta :20:n0g 


(Auo o1jyery twety) aderaay Apteqg/siaduasseg jenuuy | 6p/EbZ‘ZI 


3790830077 LOS /IAVIA, 


wove Wve 153" 


3uve wy 3)? 
Ve re 1434 1S 


Se Nes 


SNTI1HO MIN 


sey Waa 


WSOdOUd INVIN— SIHAWAW S.VLTAG 
QHONGINAANOO SYADNASSVd TWANNY 


"TES OSZ—OS *a0sn0g 


[s7600% | 


sayy So y/uoyjerey pasodosd aafAsag paj!ipadx IsOW fv 


rryou 3007 ? 1404! ANIM “S (Aug oyjery stydway) o8es0ay Ayleq/sie3uassed jenuuy | £/6S¢'9 


Hyr7e AVS ate 


: . af 
SS gan See tes 24 


rey a tiv MN Sa © sousnom 
© reiey ied 
WOW 8 


e HST 
aN =a even 


ro 


AgNO LION 
e 
NOI 


na 


we 
A snenn 
~ NOW 
ive 
woisa 
cn) enone. 
e 
. vine TY 
} ne e 

x raw yeASENTH \ w20y 374107 
ff OSS ae 
\ OOM LH 

oe 


quownre 


ona somnes © 


7/1 ‘WSOdOUd INVIN SIHdWAW S.NUSHLAOS 
GSH ONAINAANOO SUHDNASSVd IWANNV 


Arawobz uo} 
Siydwuay 
:U07bu LYSey 


Arawobzuoy 
Styduayy 
Sy4O, Mah] 


SLL LAxouy 
efhoouezzey) 
9770[4eYd 

: FOAUOH| 


SLL LAuosyoer 

snquin,o9 

eBoouez3z ey) 
sURLDLAap 


aL LLaxouy 
| [LAuosyoer 
snquin,o9 uoziuLuseM 
eboouezzeU4 YAO, MON 
suosyoee souuop! 
SLL LAXouy 
A£13w067 U0 eBoouez} eu 
dOUUO}] sueyBuruig 
dL LLAxouy 
abnoy uozeg 3 LLAXxouy 
>eLqun[o9 eBoourz3zeU) 
sabnoy uozeg 
A4auW067 Uoy) 
dOUUdly BOUUG 
aL LAxouy dL LLAxouy 
abnoy uozeg abnoy uozeg 
:U0}S3a[4ueyD 7eyueLTy 


SAVMUIVY HUSHLNOS 40 INAWNOTW3Y 3LNOY 4O LINSIY ¥ SY 
SL3ANWW GIANTS WLTAG NI SS399V dOLS-3NO MAN 


30UUd};| 
uosyoer 
abnoy uojeg 

sURLPLUayy 


SLydway, 
weybuLwatg 
faLLLAUOSyoeP 


suea[udQ Mon 
suea[ug Ma}! UeLDL Uap 
URLD LUBY stydwap) 
SLydiualy uosyoee 


uosyoer 
eBoouez} ey) 
weybu twalg 


:PLquin[o9 


uosyoee 


9330 4ey) 


eBoouezzeY) 
weuBbu ti iq — 
suo} sapseuy 


uosyoee 


ehoouezzeU 
7e7uUe (TY 


ANAWNOT W3Y ALNOY 4O LINSIY V SY NYSHLNOS OL 
JVAVTIVAY SLAXUV dOLSHON AATLILIdWOD Ma! 


"PSL8I ‘a (Z aBed) O1-OS ‘SOI—OS ‘aounog 


000‘000'stS 


000’000’s¢8 


Sa]IW eas alqe[reay 
aishs 6961 parewnsy 


juqwus1feay uolsua}xq OA MAN puy 
aynoy 193)Y [210.L jUawUsITeay ‘874 J9I;¥ [210.1 


uoIsua}xy PPuoy.y 
duipnypouy yeyo.L puery 


Ca 10d LSOW TV A'LLNAQHY SVH HOTHMN WALSAS V_ 
NIVUIS C'1ION NOISNA.LXA VORIOTd AHL 


aakta 


cet 


, =- 
ne SOopPy 


ne 
& 


oh Se Sot 
> 


fa 
ih) 
Gi « 
fo} iy 


° 
UF ated 


2 


no 


200 
nonstep proposal. 


numbers on ww poute re te Aan-thie ce : LS numbex one, 


compas 


ky on 


> 


proposed contingent on Delta 


authori 


hvest on 7 7 to you now 


But Northwest has no 


the brochure. There 


ae t 
Sec 


you 


Karexa 


tne 


make 


anealicora 


2 


13 


ona) 


3.8 


Web 


7? 


Q 
© 


° 
a 


meant 
can 


va 
Ne Le 


yer 
ro 


the 


> 


yond ay 


be 


o 
o 


2 


2SOGNG, 


But 


noe 


Look 


oh 


Rm very 


loxk 


ba 


Pipl pe rem 
QaPOLST 


Look 


ak 


imp 


application 
Coluibi a-Ch 
here 
sepvi 


most ¢¢ 


- 3 “ae any aah 
ve bei Getahled argument. 


nl 


Meivhis-Mi 


Went vey sme SOC 
PANY ONL-S Le 


: 
LVS 


YEAS. 


Delta provided Me 


. 
Service 


ne Et OUT: 


.. : 


2 NPOCAMLS 


VOU 
you 


Pelts 


sapeice by 


in all 


‘o577) Would 


aeqin tens 
TNS LOD 


en 
PES e 


mee 
> DaGES 


Look Fi 


VW esa ec ae ee 
KROUSEGS 


tee ea 
Syn Hes I Ar ay ec 


percent 


<n cchs 


rae ee 


x) 
SALOU D 
LUE 


nor on 


. 


G 


abe 


y 


to 


Loca 


syyr te 
ern 


Kd Ses 


3 


D 


REG7 


R 


Sees 


OOMMSOVUIC 


CEPNAES 


ee 
Vous 


<. 


wedieed, 


war. 


* 


iv) 
“ 
ra) 
oy 
mu 
16) 


ao 


. 


but we 


IO OF 


ra 


LATO 


letter 
NAVE 


WOU 


arenes 


vp Vv 


mcink 


4 


ous 


- 


VERS CECE 


oO 


ao o 


xO 


you Lor 


these 


PALER - 
aN ANTE IN 


your 


SQ 
Stow oes 


etweean EH § 1 . me “y 7 prope 


t now Delta’s sopv: ro jet service complete 


.7, } 
‘OUEN-pPlEeNS ONA-StO} aS We he 


q 


: 
cat 3 
corns 


rl 


LO 


wed 


PO! 
= re = 


oD 


fe Co RES 


SER 


¢ 


exer 


8D oy 9+ 
roy 


3 
} 


~ 


7 


ce) 


roel ¢ 


~ 


yo 


oO prc 


1 


> 


meted 


er 
+ 
at 


inp 
Oh 


i-co 
no © 


Ly 


TD ate 
tenets 


BR} 


eT 


eee 


you ¢ 


e 
a 


cn 


ero 
Yer ewe 
69-9-132 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


SERVED SEP 25 1955 


DOCKET 18610 ET AL. 


SOUTHERN AIRWAYS, INC., ROUTE REALIGNMENT INVESTIGATION 


Decided: September 2h, 1969 


Eastern Air Lines! certificate for route 10 amended to authorize 
service to Kennedy Space Center (to be served through ithe 
Titusville-Cocoa Airport) as an intermediate point on seg- 
ment 5, subject to conditions. 


n nh Aion Beene 

Piedmont Aviation's certificate for route 87 amended to authorize 
service between Charleston, $.C., Columbia, S.C., and Charlotte, 
N.C., subject to a condition and on a nonsubsidy basis. 


Southern Airways' certificate for route 9€ amended as follows: 
2. On segnernt 1 nonstop service authorized between Atlanta, 
Ga., and Nashville, Tenn. 2. Segment 2 extended from Panama 
City to Tallahassee, Fla., and beyond Tallahassee to (a) Orlando 
and Miami-Fort Lauderdale, Fla., and (b) Jacksonville,; Fla. 
3. That portion of condition (8) which proscribes % rraround 
service between Columbia and Charleston, S.C., deleted. 4. Con- 
dition (9) requiring a stop at Greenville-Spartanburg,' S.C., on 
all flights between Charleston or Columbia, S.C., and Charlotte, 
N.C., deleted. 5. All new authority made subsidy-ineligible. 
The. Board will entertain an intercarrier agreement between National 
Airlines and Southeast Airlines for substitute service, between 
Miami, Marathon,and Key West, Fla., subject to terms specified 
by the Board. Southeast's large-aircraft exemption continued 
pending Board ection on the agreement. 
‘The applications of Delta Air Lines, National Airlines, Northwest 
Airlines, and Southeast Airlines denied and investigation terminated. 


APPEARANCES : 


‘ 
Seme as in the examiner's initial decision and, in addition, the 
following: 


Andrew T. A. MacDonald for National Airlines, Inc. 

irving L. Jones, Jr., for Southeast Airlines, Inc. 

Roy Cooper for the City and Chamber of Commerce of Atianta, Ga. 

Russell Rice, Sr., for the Jackson-Medison County Airport Authority, 
Jackson, Tenn. an 

William YW. King for the Marathon Chamber of Commerce, Marathon, Pla. 

John M. Spottswood for the Key West Chamber of Comnerce and Board of 
County Commissioners, Monroe County, Fla. 

B. Kenneth Gatlin for the Tallahassee, Fla., Chamber of Commerce. 
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OPINLON 


BY THE BOARD: 


new or improved 


civic part 


for decision. 


xaminer's whiiwate 


VALY As ~ 41.959. 
2/ Briefs to the Board were 
National. Airlines, North 
Soe ere Cit Ly eae Ci 


aha 
ath 


Commerce M y Pay, 

Ci Oe and 

Chamber 

Jing Rights. 
agonted al? 
to the Board: 


and Davidson Gounty, Fens, 


the Bureau of 


tion, the following 
eres to the ex: or as 
> Tenn., Ses of Me Mourne, 


of Comieree of Kingsport, 


Ove 


Memphis through various intermediate points including Huntsville, 


Birmingham, and Panera City to Tallahassee and beyond to Jacksonville and 


Orlando and Miami. However, we cannot accept the examiner's conclusion 


that Southern should be authorized to provide service between Miami 


wih 


and Key West via National Airlines should te deleted 


at Key West. Instead, it is our view that Southeest Airlines’ exemption 


to operate large aircraft between Miami, Key West, and Marathon should be 


continued, and that, if an appropriate agreement between National and 


Southeast is submitted, Southeast should be permitted to perform substitute 


service for National between Key West and Miami. In addition, we will 


affirm the examiner's selection of Eastern Air Lines to provide service 


to the Kennedy Space Center through the TI-CO Airport. 


With respect to the remaining issues, we are in accord with the 


examiner's conclusion that both Southern and Piedmont Aviation shouj.d 
gein new or improved authority between Cherlotte, Colunbia, and Charleston, 


although we will ‘not impose restrictions prohibiting turnaround service 
an@ we will modify the single-plane restriction imposed on Piedmont. 


Finally, we agree with the examiner's finding that Southern should be 


awarded nonstop authority in the Atlanta-Nashville market. ' 
Fach of these issues is aiscussed below insofar &s our conclusions 


differ from those of the examiner, and insofar as the contentions 


of the parties require comment. Except es expressly noted to he con- 


3/ 
trary, we adopt as our own the findings and conclusions of the examiner. 


j 


oy 


3) The exe nerés initial decision js attached hereto as Appendix 


Southern's nama ty@T ssee~dacksonville Extension, 


th aminer correctly coneluded 


wth 


finding that the 


after taking the recent fare incr 
traffic groi will earn an 


jin the first 12 months of 


excepe 
ean achieve 


table overation ov 


extension via Liahassce and Orlendo 


that we ere ins 


melded 


service benefits 


single-plane 
no need 


Tastenels 
yuesbe 
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However, he found that the carrier would incur a loss in the forecast 
year, 1969, unless the segment is extended beyond Miami to Maravhon and 
Key West. We do not accept this conclusion, nor the financial forecasts 
upon which it was based. Instead, we have reviewed the markets concerned’ 
and find that Southern can achieve an operating profit of over $700,000, 
and a subsidy need reduction of approximately $50,000 in 1970. As indi- 
cated in detail in Appendix A, we have used 1970 as the forecast year, 
increased revenues by 15 percent for on-line connecting traffic, and 
employed various standard techniques to determine stimulation and par- 
ticipation. The authority awarded will be ineligible for federal 
subsidy. 

Delta argues that the examiner, in granting Southern's appli- 
cation for Memphis/Birmingham-Miami authority, "all but overlooked" 
Delta's application to serve these neeats on an unrestricted basis. 
Although we do not agree that Delta was not afforded comparative 


consideration by the examiner, we have, upon review, concluded that 


the examiner was correct in denying Delta's application. Southern is 


| 


-5~- 
better suited to meet t primary 


this investigation, j ! ving service 


Southern's exis 
geared to the long 


rather than to local 


tnat the Me:rohi served prot 


vithout substantial beyond-are 


it 
greater service bene 


Whe Bourd also rejects Delta's conventio 


Miani noustop avtherity even with Southern in the market 


have foreeast only 20 daily passengers in 1970 for Southern's proposed 


two-stop and multistop Memphis 


nonstop authority in that market 


Southern to prevent its Birmir 


necd reduction in the nesr future and might im the long rum 


Southern's participation in the development of the Memphi 


narket. 
We will also reject requests vy 
the Buecay for restricteous that would prevent Sou 
offering one-stop New Yor} ineton-Florida service 
f Dothan; 


present avard via the segment 


Foree 


222 


Hans 2 
37 hin 


Vw dS 
since the general rule is that a carrier is e ntitled to comodiné existix, 


Sion 


authority with new euthority without any showing that such a combing 


a 


shoulda be authorized, and that restrictions will be imposed only if 


need for them has been shown. Here the mendatory stop at either of 


segment junction points involves 2 40 percent circuity. This fact, 


together with the small numoer of frequencies available for possible 


New York-Miami through-plane operations via Dothan or Eglin, is sufficient 


safeguard to assure that carriage over this routing will Re minimal. 


3/ 


Accordingly, we find any additional restrictions unnecessary. 
In connection with Southern's application for an Atlanta-Miani 


extension, the Board has decided to institute en investigation te 


determine cir service requirements at various Florida points north of 


Miami and between those points and Atlanta, and to include within that 
6 


investigation an examination of the Atlanta-Miami service issue. Ac- 


cordingly, to preserve our flexibility in fashioning an appropriate 
route structure, we have decided to affirm the examiner’ s witimate 
finding that Southern's application to provid= service between 


Miami and Atlanta via Tallahassee and Orlendo skould be denied. 


However, since we do not adopt the specific bases sst forth by the examine: 
to an application 


.for denial, our action herein is without prejudice 
| 


MIS Delta also 2 Yeques: ts that a single-plane restriction be imposed on 
Southern's service between Atlanta and Florida to pre event one-stop “operations 
between Atlanta and Tallahassee, Orlando, or Miami via the junction roints 
of segments 2 and, 5 (Dothan, Eglin, or Panama City). We find no ne 2a for 
such & restriction since Southern's circuitous one-stop aut horiy i is hardly; 
on & competitive footing with Eastern's nonstop Bee i 
with the multiple Atlanta-Orlands and Atlanta-Miami nonstop op 
the effect of such a restriction would be to detract from Southern 
flexibility in serving the smaller Atlenta-Floriéa markets which are 
dependent on the currier. Specifically, such a single-plone restriction 
would preclude the ongration of ae @adly Atlanta. Dottie Folin-Tallatsssete 
Jacksonville round trip proposed by Southern under its nara City-Tallavassee~ 
Jacksonville award. { 

6/ The precise scope of the investigation will be deterint order 
of the Board which will be issued shortly. 
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the evidence develéped in this record and in the Miami-Key West Service 
Investigation, Docket 17358, the principal need at Key West and Marathon 
is for dependable commuter service to Miami--specifically, the market 
requires high-frequency commuter flights timed to serve the local market 
and connecting schedules at Miami. Since Southern's proposal is geared 
to the needs of the long-haul beyond-Miami markets, the carrier cannot 
serve Key West with the degree of flexibility it requires (and, indeed, 
hes been receiving from Southeast). Accordingly, we will not certificate 
Southern south of Miami as proposed by the examiner. 

The remaining applicant, Southeest, a commuter carrier, presently 
flies 80 percent of the scheduled frequencies and carries 68 percent of the 
traffic in the Miami-Marathon-Key West market. It proposes five daily 
Miami-Key West round trips, with one of the frequencies serving Marathon. 
While the examiner recognized that Southeast "merits strong consideration” 
on the basis of its impressive record in serving the market, he decided 


against the carrier because of its history of losses and its negative net 


worth of $285,000. The examiner found that if Southeast were certificated, @ 


continued to lose money and eventually its financial backing, "it would 
have no alternative but to discontinue operations." Ageinst this, 
Seutheast argues that its heavy investment in the route and the willing- 


ness end ability of its sole stockholder to cover whatever additional 
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= t0%— 
operations, which we find well suited to the needs of 
more likely to achieve a profit with the el netion of Natio 


round trip. 


Accordingly, the Board will entertein, with a view to approval, a nex? 


agreement between Nationel and Southeast which aces not involve the sus 


Kioneits service obligations at Key West (except its obligation to pro- 


f£ thet called for in the agreement), and will. con- 


sider extending Souwsheast's large-eircraft and other exexption authority for 


the duration . -e x It is our tentative view that the agreenin” 
st least the following elements, together with such other ters" 
+ inconsistent therewith as the parties may agree upon; (1) 2 


term of at least three years; (2) a specification of the mint a level of 


services between Miami and Key West which Southeast is to provide in substitution 


for National; (3) a specification of the financial support for these services 


which National will provide if needed; (1) & provision that at its tick 
counters ct Miami and Key West (if any ); in its published schedi 
Official Airline Guide, and in its tariffs, National. 


propriate s or notation, that the foregoing services are operate 


5 


on behalf of National; and (5) a provision that National shell resume: its ow. 
services at Key West if Southeast fails to provide the minimum level of services 


din the agreenent. 


Service to the Kennedy Snace Center Throveh Tr-CO AirporS, Delte 


So ect tc ha oR ER A OS 


objects to the examiner's selection of Fasteza to provide TI-CO servis. 


at 


the carrier argues: that its own TY--CO 


hefrae ray 


we SL 


> 


consideration with Easter ith the result that +! pe 


the Delta proposal wes ove rent unpersuass 


To begin with, the heart of Delta's operating x 1 for TI-Co 


service wes made as pers 66 Memphis-Miami evplication, | ch we have 


already ted In any case, 
of Fastern proper even if Delta's tovel 


apart from our prior determin 


As the examines noted, of all the carrier 
3 


e it proposes simpl. 


can previce ¢ 
Ht ay 
carrier will osfer 
ing markets (Huntsville, 


Atienta, Mismi, and $ ou Ata, o ee GRE ee 


proposes single-plane service in only four of th markets--it does 


since Delta does 


not plan ty serve Washingto! .C, Moreover, 
presently have Huntsville authority, it cannot satch East 
in that market, TI-Co's largest within the eres or 
and its third lergest overz]l. 

For these reasons and on the basis of the exam: 


onclusions, which we adopt, the Board has 


convenience ¢€ OSGh wire an award 


ov 


ce) 


authori it, 


fer route ioe 
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5. Atlanta-Nashville. The examiner awarded Southern unrestricted 
authority between Atlanta and Nashville, 13/ largest market within the 
12 


realignment portion of this investigation. He found that Southern's 


proposal would benefit both the public and the carrier, producing an 
au 

operating profit of over $200,000 in x96 without resulting in 

serious diversion from Eastern and TWA, the existing nonstop Atlanta-~ 

Nashville carriers. Neither Eastern nor TWA opposes unrestricted au- 

thority for Southern. . 

While we adopt as our own the examiner's findings and conclusions, 
one matter requires further comment. The examiner denied Delta's 
Atlanta-Nashville application in part because the carrier presented 
its case on the contingency that it would receive Chicago-Nashvilie 

ah/ 
Having granted the carrier Chicago-Nashville authority in that pro- 


‘ceeding, we have examined Delta's application anew. 


Delta continues to press its position that it\voeul.d serve Atlanta- 


Nashville in conjunction with Chicago-Nashville authority. In the Board's 
view, however, the primary need in the Atlanta-Nashville market is not 


service that is essentially an adjunct of Chicago long-haul. operations, 


i2/ Until recently, Southern has had two-stop Atlenta-Nashville 
authority via Huntsville and Shelbyville. By Order 69-2-&, supra, 
we awarded the carrier one-stop authority in the market. Peon 

13/ While the examiner found that the $200,000 profit would fall 
about $70,000 short in 1969 of covering the allowance for taxes and 
return on investment, updating the forecast to 1970 and inclufing the 
recent fare increase would meet if not exceed the carrier's return and 
tax requirement. 

ii/ Order 69-5-25, effective July 7, 1969. 


service of the kind proposed by Sovthern,: This is 


nature of the sizeable A a-leshville market (97,000 


s have eccevteable conn recting service 


27,000 passe 
* the nonstop end 


eee 


provider 2 ne market by TWA end Eastern, inally, an averd 
nonstop Ablorta.~Nesh le authority vould to 
tenooga-. Nashville authority 
athening clement for 


S proposal 
The exeniner awarded Ci sete-Colubdis— 


‘single-plene Cherlotte-Columbia- 
Sere. segments of its centificate. ay 
ve awarded t carrier s c hority betvee 
3 however, te LG ring f. ght -S betveen 
ESS and. Col: son to stop at Cree Spartanburg, S.C. 
20 od 
stun portion os real ienz 
Colunibia-~ authority petu< 
To protec’ southern's 
ched to Piec 


es, 


z reins 


See, end 
Coluubis [Cc Harlotte aul conta, 


230 


ie 


subject in each case to a restriction against turnaround service. He 


found that the award to Southern es part of the carrier's route realign- 
ment would provide it with greater scheduling flexibility without harming 


In choosing Piedmont, the 


Eastern, the existing carrier in the markets. 


examiner found that its proposal offers extensive service bones s ani 


will produce a subsidy need reduction. 16/ 
; 16 


The Board adopts the examiner's conclusions except in one respect. 
We agree with the examiner that there is no need per se for additional 


turnaround Charlotte-Columbia-Charleston service, and note that neither 


Southern nor Piedmont proposes such service. Nevertheless, we do net 


believe a turnaround restriction is necessary to protest Easztern's 
existing operations in these markets, which (with the exception of a 


singl.e Charlotte-Columbia round trip ard a Charleston-Charlotte flight 


17/ 
in one direction) are provided as part of the carrier's long-haul sched- 


wlese Therefore, in the absence of any showing of need for a turnaround 


restriction, the Board will not limit the scheduling flexibility of Soutnera 


and Piedmont by imposing such a restriction. 


Finally, we will coment on one additional matter. The examiner 
18/ 


rejected Delta's Charlotte-Columbia-Charleston service proposal on the 


16/ We will, however, modify the initia]. decision by coneenine that 
Piedmont's proposal will produce a subsidy need reduc tion of $137,000 rather 
than $8,900 as deter mined by the examiner. We base this conclusion on our 
finding that Piedmont will utilize only 500 rather than },7h6 hours of F-27 
time, with the result thet its Boolomence for tay and return on irzestment 


should be $52,000 rather than $180,009. 
17/ Eastern ca annot serve Charles ton and Colunbia on the sane flignt. 
16/ Delta's proposed service pattern is as followss - 
1 R/T Charleston-Columbie-Charlotte. 
LR/T Dallas-New Orleans-Colunbia-Charlovle-New York 
1 R/T Houston—New Orleans-Columnbia-Gharlotte-Phi- adelpnt 


1 R/?. Atlanta-Columbia-Charlotte-New York. 


“ground that the only portion of it which 


Columbia-Charlott 


ia_and Augusta Case, Docket 2 | argues thet 


polication 47: noting that 
since Charlotte is not at issue 
obtain Colunbia-Charlotte-nor 
proceeding. Moreover, the ca 
is not considered here, 
ments be considered in the Service to Columbia 


nol persuaded by Delta's Ashbacker | argument 


. an ee. 
its proposal on the merits and to deny 
| 


basis. \s the examiner noted, Delta aims the > new authority 
? : . 


/ 
seeks will make possible the following benefi. @ daily Gharlotte- 
{ 


Colwnbia-Charleston round trip; , ovice through both Columbia and 
Charlotte on flights connecting 
and New Orlcens) with its northeast points 

ights will also serve the Columbia-Char 

tte-Philadelphia markets. 

The Board finds Delta's service benefit claims unimpr 
have e#lready concluded that there is no need for add stior 
service 


, Allowed to serve both Columbia and Charlotte 
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yc l 
- 16 - 

on long-haul southwest-northeast flights. Under its existing author:-y, 
the carrier could schedule such long-haul flights through Charlotte and 
some other point (such as Birmingham or Atlanta). Routing tress 
through Columbia and Charlotte dees not seem to offer any importazt 
advantage, since the small Columbia-Charlotte market (6,980 passengers 
in 1967) cannot offer much support to the southwest-northeast signee 

The Colunbia-Charlotte-northeast aspect of these flights also offers 
little in the way of service benefits. Nonstop and one-stop (via Washingtor } 
Columbia-New York authority and one-stop Columbia-Philadeipria service 
(via Washington) are in issue in the Service to Columbia Case. Therefore, 
the only unique feature of the present proposal is that it seeks Colunbia 
monthesee authority through Charlotte rather than nonstop or through 
Washington. Since the Columbia-Charlotte market can offer-little 
traffic support for Columbia-northeast operations, as we have xoted, 
seens YS es little substance in Delta's service benefit claims for its 
ee For all these reasons, the Board agrees with the examiner's 


conclusion that Southern and Piedmont, rather than Delta, should te awarde4 


Charlotte-Columbia-Charleston authority. 


19/ Delta; claims it will carry about 3,000 passengers in this market 
in 1969. A considerable number of these, however, would be local passenger: 
attracted by the carrier's proposed Charlotte-Columbia-Charleston round trix. 

20/ In addition, we note that Eastern aircady provides Columbia - 


Charlotte-New York operations in one direction. 


ee ie 


~ Py 
A Sd 


"Accordingly, in view of the foregoing and all the facts of record, 


we find that the public convenience end necessity require: 


1. That Eastern's certificate for route 10 be amended by: 


(e) adding Kennedy Space Center, Fla. (to be served through 


the Titusville-CGecos Airvort), as an intermediate point between Melbourne 
| 


and Orlando, Fla., on segment 5. 
(b) adding to condition (12) a prohibition against single-plane 


service between Kennedy Space Center, Fla., and New ee 


(c) sdding a ney condition (15) vo read as follows; 


"(15) The holder shall not provide nonstop 
service Ertieen Kennedy Space Cent:r, Fla., 
and points on route 0. north of Nashv..*..e, 
Tenn., or west of Memphis, Tenn." 


j 
nont's cartificste for route 87 be amended ‘by: 


dding a new segment 12 to read as follows: 
Botween the terminal point Charleston, S.C., 
the intermediate point Columbia, S.C, and 
the terminal point Charlotte, N.C." 


(b) modifying condition (11) to include service between Charleston, 


S.C., and Memphis or Nashville, Tenn., in the prohibition on single-plane service. 
3. That Southern's certificate for route 98 be amended by: 
2u/ 
(a) modifying segment 2 to read as follows: 


"2, Between the term. nal point Memphis, Tenn. 
nediate Bore Florence -Sheffield-Tuscunbia, Decatur, 
and Huntsville, Ale., and (a) beyond Huntsvilie, the 
alternete intermediste points Birmingham, ‘Ala., and 
Atlanta, Ga., the intermediate points Columbus, Albany, 
Movltrie-Thomasville, and Valdosta, Ga, and the terminal 
point Jacksonville, Fla., and (b) beyond: Huntsville, 


217 The Board has modified the form of segment 2 as a forth 3 in = 
sniner's initial decision by describing Birmingham and Atlanta « 
ymeadiate points beyond Houtsville on segrent 2(a), to avoid 

tition. The change is porely technical an nd will have 110 ‘sw 


-ct on Southern's euthority. 


2c 
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“ess the intermediate points Birminghem, Montgomery, and 
Dothan, Ala., and Eslin Air. Force Base, Panama City, 
and Tallehassee, Fle., and (i) beyond Tallahassce, 
the intermediate point Orlando, Fla., end the termina? 
point Miemi-Fort Lauderdale, Fla., and (ii) beyor 
Tellahassee, the terminal point Jacksonville, Fla.; 


{b) Mcdifying condition (4)(b) by deleting the one-stop 
restriction on service between Atlanta, Ga., and Nashville, Tenn. 
(c) Modifying condition (8) by deleting the restriction egainst 


turneround service between Colunbia and Charleston, S.C. 


(a) Deleting condition (9) and renunbering subsequent conditions. 


hk, That the new authors ty ewarded Piedmont and Southern te made 
ineligible for subsidy mail pay. 

We further find: 

1. That issuance of an emended certificate to Piedmor nt should be 
withheld pending completion of any ancil2 lary rate procceding that may be 


fowd necessary. 

2. That Eastern, Piedmont, Southeast, end Southern are each citizens 
of the United States within the meaning of the Act end are fis, willing, ard 
able properly to perform the transportation herein authorized to be performed 


by each of them and to conform to the provisions of the Act and the Bosrd’s 


rules, regulations, and requirements theretnder. 


3. That, for the purpose of determining license fees in accordaace 
with the schedule set forth in section 389.25 of the Regulatio:s, the 
8 
amnval. gross transport revenue increase for the first year of operations re- 


sulting from the new certificate authority granted hercin is estimated to be 
22/ 


betueen $2.00 thousand and $1 millicn for Eastern and Piedmont. <4 


22] Southern has already paid the meximua license: fee in coniection wit 
authority conferred in this Ec soe ne pursuant to CESE: Se 2-85, February 18, 


1969. 
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h. That, except to the extent granted herein, all applications, 


requests and motions involved herein be denied, and this investigation 


terminated. 
An appropriate order will be entered. 


GROCKER, Chairman, MURPHY, Vice Chairman MINSITI 
3 3 > > ? 


ADAMS, Members, concurred in the above opinion. 
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Southern Airways 
Financial Tal Estimate, CY 1970 
“Birminehan-Miemi Extension 


Passenger revenue $5,111,153 
Other revenue @ 10.52% aa 537,693 
Total commercial revenue : 5, O48, Ohe 


Direct operating expense $2,685,378 
weer 001 


Indirect operating expense : 
Total operating expense a 31,379 


Operating profit 717,467 
/ 


Return and tax requirement 669,68), 


Subsidy need reduction $47,783 


Note: Local Service Air Carriers! Unit Costs for year ended 
September 30, 1968, used for indirect costs; Carrier's 
costs used for direct costs and return and tax, 


Southern Airways-Passenper Traffic and Reveme, CY 1970 


Birminghan-Hiemi pxvension 


1967 0&D cY 1970 197C Market Southern 
Plus Conne¢ sing Market Before With Share 
Traffic= / Stimilation Stimulation (8) 


Southern 42 Passenges ; | 
Passengers Revenue 


Stimlation= 


18,260 
910 
230 

2k, 940 

4,720 
1,010 
28,800 


$2,205,055 
kh, 730 
13,10l: 
421,190 
233,220 
60,928 
28,292 
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1,730 
220 
160 

5,200 

1,290 
120 

3,810 


-Orlando 
-Tallahessee 
Orlando-Tallanassee 


339,276 
116,640 
123,00L 


36,180 
87,858 
227,850 


-Muscle Shoals 
” Nashville 


45,1905 
$.3L8 


21,21 


tpueddy 


€ Jo g o3eq | 
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1967 0&D _ CY 1976 . 1970 Market 
Plus Connesti Market Before With 
Market Traffic= Stimlations” s n Stimlation 
Dothan : = 
-Menphis : i, us 862 
Montgomery < = 760 
Muscle Shoals 3 486 


1, 68/ 
2 > 3L6=! 
900° 


13,890 


Sudtotals 
dilution @ 10% 


Plus en-line connects @ 15% 
Total passenger revenue 


mated, 
mS First single plane service and additional service resulting from realignment. 
_o/ From CAB study of the effect of first single plane service on traffic between city pairs. ~ 
ms Per QSI methodology @ ¥% of percentage increase in QSI points. 
_0/ Includes connecting passengers associated with first single plane service. 
_3/ Per QSI methodology: y=x(1.157) -2.67, where y=participation. 
20/ Stimlated passengers only. 
11/ Per QSI methodology - percent shown is Southern's participation in added passengers only. 
72/ Based on Southern's proposed full fare, including resent fare increase. 
13/ Assumes 95% participation, % of which assigned to realignment and ¥s to. Miami extension. 


Passenger 
Southern Miles Passenges / 
Passengers (000) Revenue— 


2,535 986 $93,795 
380 33 4, 9L0° 
243 66 6,318 


1,314 562 55,188 
855 208 17,200 


7,369: 2,225 221,070 

142,582 62,601 h,938,312 

reer 

21,38 OMe 

1,387 9,392 2672 
163,965 71,992 $5,111,153 * 
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APPENDIX B_ 
pocksT 18610 ET AL. 


Te EXAMINER'S INITIAL DECISION REFERRED TO HEREIN IS NOT 
ATTACEED TC THIS COPY BECAUSE OF THE WIDE CIRCULATION GIV=ii aT 
THE TIMS CF ITS RELEASE, THE INITIAL DECISION IS ATTACHED TO THE 


ORIGINAL OF THE BOARD'S OPINION AND TO THE OFFICIAL COPIES IN THE 


BOARD'S FILES AND MAY BE EXAMINED THERE, IT WILL ALSO BE PRINTED 


AS PART OF THE OFFICIAL "CIVIL AZRONAUTICS BOARD REPORTS," 


nQ% Conte 


‘Order 69-9-132 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 2lth day of September, 1969 


SOUTHERN AIRWAYS, INC., ROUTE . : 
REALIGNYENT INVESTIGATION : Docket 1861.0 


A full public hearing having been held in the above-entitled proceeding 
end the Board, upon consideration of the record, having issued its opinion 


containing its findings, conclusions, and decision; 
IT IS ORDERED THAT: 


1. Amended certificates of public convenience and nesessity in the 
forms attached hereto be issued to Eastern Air Lines, Inv., for route 20 
and to Southern Airways, Inc., for route 98; 1/ 


2. Said certificates shall be signed on behalf of the Board by its 
Secretary, shal.l.have affixed thereto the seal of the Board, and subject 
to the extension of their effective dates in accordance with the provisions 
of said certificates, shall be effective sixty days after the effective 
date of this order: 
certificates shall be automatically postponed unti2 further Board order if 
the appropriate license fees are not paid pursuant to section 389.22(b) of 
the Regulations; seen 


3. Issuance of an amended certificate of public convenience and 
necessity to Piedmont Aviation, Inc., for route 87,in the specimen form 
attached hereto, shall be withheld pending completion of any ancillary 
rate proceeding that may be found necessary; 


1/ We are also reissuing herewith, as Appendices A and B to this orier, 
the lists of Picdmont's erd Southera's subsidy-ineligible vertifFate2 au- 
thority, with the additions required by this and prior orders, ani with some 
changes in format, The latter chances are purely technical, and do net 
affect the eligibility or ineligibility for subsidy of ‘the carriers! operations 


-2- 


4. Except to the extent granted herein, all applications, requests 
end motions involved herein be and they hereby are denied, and this 
investigation be and it hereby is terminated. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 


’ Appendix A 
to Order 699-132 
Page 1 of 1 page 


PIEDMONT AVIATION, INC. 


List of Certificated Operations Ineligitle for Subsidy 


Flights serving Greenville-Spartanburg except to the extent that they 
would have been subsidy-eligible prior to the certificate award in 


Order E~2'672, dated January 2h, 1967. 


Flights serving the following points in their entirety as operated, 
regardless of their point of origin or termination: 


Chicago 

Memphis , 

Nashville 

New York/Newark 

: / . 
Flight stages to or from the following points: 


Charleston, S. C. 


Nonstop operations between the following pairs of points: 


Asheville - Richmond 


Charlotte Colunbia 
Richmond 


Cincinnati Lovisville 
Greensboro/High Point Richmond 
Greenville/Spartanburg Richmond 
Knoxville Louisville 


Raleigh/Durnan Richmond 


Chicago 


_ Miami/Fort Lauderdale 


New York/Newark 
Orlando 
St. Louis 
: Tallahassee 
Ref Washington 


Operations over segment 8. 
/ 


Avlanta 


Birmingham 


Bristol/Kingsport/Johnson City 


Charleston 


Charlotte 


Chattanooga 


- 
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Flight stages to or from the following ‘points: 


o 


Nonstop operations belween the following pairs of poinis: 


_ Chaltancegs | 


Jackson 
Mobile 
Nashville 


Columbia 
Jackson 
Jacksonville 
Mobile 
Nashville 


Memphis 


Charlotte 
Chattanooga 
Jackson 
Memphis 
New Orleans 


Chattanooga | 


- Columbia 


Columbia <4 
Greenville/Spartayburg 
Memphis 
Nashville 


Columbia 


Dothen 
Eglin Air Force Base 
Huntsville 


Jacksonville 


Knoxville 
Memphis 


Mobile 


Apper:dix B 
to Order 69-9--132 
Page 2 of 2 pages 


Jacksoz. 
Memphis 
New Ori.eans 
Jacksonville 
Jacksonville 


New Orleans 


Memphis 


- Montgomery 


Panama City 
Memphis 
New Orlears 


New Orleans 
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BEFORE THE - 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


SOUTHERN AIRWAYS, INC. ROUTE 
REALIGNMENT INVESTIGATION $ Docket, 18610 


/PETITION OF 
EASTERN AIR LINES, INC. 
- FOR RECONSIDERATION OF 
ORDER 69-9-132 
Eastern Air Lines, Inc. (Eastern) hereby pentane for reconsidera- 
tion of the above Board decision in the following respects: (1) the extension 
of Southern's Segment 2 from Panama City to Tallahassee, Orlando and Mia- 
mi-Fort Lauderdale; and (2) the grant of nonstop authority to Southern in the 
Charlotte-Columbia and Charlottc-Charleston markets. | 
Contrary to the Board's finding, extension of Southern's Segment 2 
to Miami will not produce an operating profit or subsidy reduction for Southern. 
This is amply gers Bee by Appendix A to this petition which has made 
necessary corrcctions to the Board's forecast. In the Light of the adverse 
financial effect of this award on Southern, the Board should reconsider its 
advisability. If the award is not revoked, however, there are certain con- 
ditions not Reretofore considered by the Board which must be imposed on 
this authority. 
sécondtiy, the Board's findings do not support the award of nonstop 


‘ 


Charlotte-Charleston and Charlotte- Columbia authority to Southern. The 
: ; / 


| 


/ 


Board, therefore, should reconsider these awards and révoke them. / 


246 
In support of this petition, Eastern states as follows: 
1. The Board found that an extension of Southern's Segment 2 
to Miami would produce an operating profit of over $700, 000, and a sub- 

. Sidy need reduction of approximately $50, 000 in 1970. Order 69-9-132, 
p. 4. These results were predicated upon a forecast which the Board 
made in Appendix A to its order. Senerel corrections to that forecast are 
required, however, and when these are made, Southern would actually 
incur an eraetes ese of $21,525 anda subsidy necd of $691, 209 for the 
extension. Eastern has made these corrections in Appendix A to this peti- 

tion which in all other respects accepts arguendo the Board's forecast. 


The corrections which Eastern has made to the Board's fore- 


cast may be summarized as follows: ; 
A. As shown by pages 5-6 of Appendix A, the stimula- 


tion factor employed by the Board in several markets must be corrected. 
This is a matter of mere mathematics required by the Board's methodology. 
The QSI points for existing October 1969 service in these markets plus the 
QSI points for Southern's proposal are compared to the 1967 Qsi points. 
One-half of this percentage increase is then taken to be the stimulation 


factor. This factor for the markets listed is smaller than the factor used 


by the Board and derived in the same way. 
B. In the Miami-Birmingham market, Eastern has re- 


duced Southern's participation from 65% to 52% to accord with Southern's 
share of the market derived from the QSI formula. Scé Page 7 of Appen- 


dix A ° 


C. . Inthe Birraingham-Nashville market, Eastern ad- 


justed Sovthern's participation downward from 95% to 33%. It is fallacious 
/ 


/ 


to assume that in a market where Eastern provides two nonstop jet round- 


trips and Southern proposes one such roundtrip Southe rn would carry 95% 


ead! ees 


of the traffic. The participation ‘assumed t by Eastern accords with the rela- 
tive service to be provided~ Furthermore, in this same market, it is 


necessary to correct a mathematical error in the Board's forecast. The 


Board assumed a 1970 market of 6,110 anda stimulation factor of 2. 50 


and arrived at a 1970 market with stimulation of 22, 913, This latter figure 


should be 15, 275. | 


D. Eastern has eliminated the Muscle Shoals passengers 
from the Board's forecast of single-plane markets because in the Muscle 


Shoals markets Southern proposes single-plane service in only one direc- 
tion. The Board has stated that a single-flight in one direction is not ''eftec- 


tive single-plane service". Order 69-9-111, Septembet 19, 1969, p. 11. 
The elimination of these markets does not eliminate Muscle Shoals traffic 


which the Board has already accounted for in the 15% haste for on-line 


connections. br ie : 
E. Eastern has climinated the 15% seme factor for 


’ additional interline connecting passengers in the Miami-Dothan and Miami- 


Eglin markets where no interline connections can be made as a practical 


matter, since connections at Miami to the Caribbean and Latin Americas 


would be reported in the O & D surveys as Miami domestic traffic, and no 


interline connecti ions are possible at Southern's exclusive pone of Dothan 
and Eglin. 


F. Eastern has also taken into consideration the_ self- 


diversion that Southern would suffer. 
x The above adjustments are ones about “ahve there should be 

no dispute since they either correct mathematical errors or 
: atica clearly erron- 
eous assumptions. Other adjustments that probably ehowe be mnee to the 


forecast would only worsen the result. F 
or example, Southern’ Ss proposed 
PEERS DS service in the. Miami-Montgomery and SSS Memphis mar 
i 


Kets is too poor to sosnattestay expect that Southern wild! icapturoe a majority of 


the traffic in those markets. In the Miami- Memphis market, the ast result 
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is unrealistic in view of the fact that Southern will be competing against non- 


stop jet service with a two-stop M-404 service. In the Birmingham-Eglin, 


Eglin- Memphis and Eglin- Montgomery markets, Southern is credited with 
first single-plane service in markets where it already has full authority. 
Eastern has not taken account of any duplication of traffic that exists in the 
forecast. Also, the Board's forecast contains multiple stimulation factors. 
Thus, 2 stimulation factor is applied toO & D plus connecting traffic. This 
figure is then stimulated again for both on-line and inter-line connecting 
eine For example, in the Miami-Birmingham market, the Board applied 
2 stimulation factor to the O & D plus connecting traffic of 180% then multi- 
plied this by 15% for inter-line connecting traffic and then multiplied the re- 


sulting figure again by 15% for on-line connecting traffic, resulting in a total 
stimulation of 238%. 


The Board has also assumed that Southern will achieve 100% 


of its forccast.. This is contrary to several recent cases where the Board 
has found that use of 85% of a normal forecast year is appropriate (Western 


Montana Service Investi zation, Docket 16987; Frontier-Central Merger Case, 
a rt twice investigation eect ral Merger Case, 


Docket 18517; and Allegheny-Lake Central Merger Case, Docket 19151). 
The use of 85% assumes that a new carrier will not achieve the necessary 


identity to fully develop its potential within the first 12 months of service. 
It is apparent from the above that even with the minimal re- 
quired adjustments to the Board's forecast Southern's financial results for 
the SSIs CE a Segment 2 to Miami will not be those envisaged by the 
Board in making this award. It is therefore necessary for the Board: to 
Pit 


carefully reconsider this award. Upon such reconsideration, it should be 


revoked. 


2. If, upon reconsideration, the Board docs not revoke the ex- 


tension of Southern's Segment 2 to Miami, careful consideration must be 


given to conditioning that award to make it accord with the Board's in- 


tenticns and the issucs which were tried in this case. 
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* Several parties requested restrictions that would prevent 
Southern from Seas one-stop New York/Washington-Florida service 
as a result of its award. The Board rejected these contentions on the 
grounds that Southern should be allowed to combine its existing authority 
with its new authority; that Southern's stop would ngeles a 40% circuity; 
and that the small number of frequencies Southern could mount between 
New York-Miami via Dothan or Eglin would not be a substantial diversionary 
mee These reasons do not support, however, the complete rejection of 


any conditions on Southern's new Florida authority. 


First of all, Southern had no existing authority at New York 


or Washington at the time this case was heerd and, therefore, the issue of 
Southern's injection into the Florida-Washington/New York markets was 
never considered in this procecding. Southern was caenen New York/ 
Washington authority in Docket 18754, Order 68-27-33, July 9, 1968. This 
matter is further complicated by the fact that since oral argument in this 
proceeding, Southern has been certificated at both St. Louis and Ciscaeo 
in other proceedings, thus posing similar issues of the meee for restriction 
in the Chicago-Florida and St. Louis-Florida markets. Secondly, in several 
of the New York/Washington/Chicago/St. Louis-Florida anos the circuity 
involved on Southern's routings is considerably less than 40%. Finally, 
many of these markets are not of the high volume nature of the New York- 
Miami markct and hence Southern's authority poses much more of a com- 
petitive threat. Se 
; ; / 
/ 


/ 
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‘In originally instituting this proceeding, the Board stated that 


it wished to consider the extension of Southern into Florida in order to con- 
sider improved service to cities then served by Southern. No thought was 
given to additional service between Florida and New York/Washington/Chicago 


etn 

and St. Louis. Order E-25230, June 1, 1967. In its decision the Board 
again emmphasizedthat it was selecting Southern because it "is better suited 
to meee the local needs of the primary markets at issue in this investiga-. 
tion, i.e., those involving service between points in Southern's existing 
service area and Florida."' Order 69-9-132, p. 5. The Board rejected 
Delta's proposal partially because it was geared to service in such mmrkets 
as Chicago and St. Louis. In light of this background, it makes no sense to 
inject Southern into the New York/Washington/St. Louis /Chicago-Florida 
markets where the effect of its see Saree noen been considered. . 

Southern was ant checercuteen at Chicago until the Board's 
decision on OSC Cee in the Gulf States-Midwest Points Service 
Investigation, Docket 17726, Order 69-9-18, September 5, 1969. Southern 
“was not certificated at St. Louis until the Board's decision in the Central 
Route 81 Case, Docket 16196, Order 69-5-30, May 8, 1969. |As aforesaid, 
Southern was not certificated at New York and Washington until after the 
hearing in this proceeding. Thus, the parties in this proceeding had no 
opportunity to consider the effect of adding Southern in the New York/ 
Washington/Chicago/St. Louis-Florida markets. Certification of additional 


: | 
carriers in such markets should not occur by chance. As the Board hag 


found, when several] cases are decided at approximately the same time it is 


/ 
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sometimes necessary to impose restrictions to prevent unintended results 


from the cumulative effect of the decisions. Southern Tier Competitive Non- 


stop Investigation, Docket 18257, Order 69-9-111, September 18, 1969. 


Such action is necessary here. A single-plane nesericnce or at the very 
minimum a two-stop restriction, should be imposed on Southern's New Yorl/ 
Washington/Chicago/St. Louis-Florida authority. ‘The Board did not intend 
to insert Southern in these markets and the merit of such action oper 


been considered. See Order 69-9-111, p. 3. cae 
s 3 . ar t= 


wae? 


As Appendix B to this petition Reenter the factual Be 
premises for the Board's failure to restrict Southern's Florida authority 
are incorrect with respect to most of the markets involved. The circuity 
of Southern's new authority is as low as 4% and in most of the markets 
involved the circuity is considerably less than 40%. In the New York/ 
Washington-Tallahassee markets, Southern's new authority is fully equiva- 
lent to Eastern's best existing authority via Atlanta. Furthermore, as 
page 2 of Appendix B shows, most of these markets are not See like 
the high frequency, high density New York-Miami market. The service 
which Southern could offer would have a definite Competitive effect in these 
markets. These smaller markets mene have the amount of service that 
can be economically supported by the limited traffic available. Insertion of 


Southern in these markets without any examination of the need therefor 


would be extremely disruptive and contrary to the public convenience and 


necessity. 
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3. The Board should reconsider its decision te certificate 
Southern on a nonstop basis in the Charlotte-Columbiz and Charlotte- 
Charieston markets. The record simply does not support this ¢ertification. 
This certification will not be beneficial to Southern; no basis whatsoever 
has been shown for the stated basis of this certification -- "flexibility"; 
and the sole effect d the certification will be unwarranted cnveeion from 
Eastern and newly certificated Piedmont. 

The proposition that certification of Southern in the Charlotte- 
Columbia/Charleston markets will result in flexibility for it is demonstrably 
incorrect and unsupported by the record. The only use which Southern pro- 
posed to make of this authority was to opcrate a single roundtrip Charlotte- 


Colurnbia-Charleston-New Orleans which the Examiner found would have a_ 
tm gs 


subsidy need of $670, 000 and was not required. (I.D. 16-17). This new 

authority would be.of no practical benefit foisouthera because the segment 
would run at a right angle to the rest of Sonthemnts system thus requiring 
a backhaul any time the points were served on the same flight. (I.D. 17). 
Southern would be better off operating under its present authority. Thus, 
the Board's unexplained finding of "flexibility" is not supported by the 


record. The Board should reconsider and rescind its award to Southern 


of nonstop Charlotte-Columbia/Charleston authority. 


WHEREFORE, Eastern respectfully requests that the Board re- 


consider its decision in this proceeding and, upon such reconsideration 


(1) rescind the extension of Southern's Segment 2 from Panama City to | 
: / 


Tallahassee, Orlando and Miami-Fort Lauderdale; (2) in the alternatiyc, 
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if the foregoing award is not rescinded, impose a single-plane restriction, 

or at the very minimum a two-stop restriction, in the ner York/Washington/ 
’ Chicago/St. Louis-Florida markets in which Southern veut otherwise achieve 
one-stop authority as a result of the decision in this peonecdias and (3) re- 
scind the award of nonstop authority to Southern in the Charlotte-Columbia/ 
Charleston markets. . : 


Respectfully submitted, 


REAVIS, POGUE, NEAL & ROSE 


By: Coli es Deseeae= 
Calvin Davison 


Attorneys for 
Eastern Air Lines, Inc. 


October 15, 1969 


(Certificate of Service Omitted in Printing] 
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ADJUSTED FINANCIAL ESTIMATE, CY 1970 


Southern Airways Proposed Birmingham-Miami Extension 


Passenger Revenue 1/ $4,207, 948 


Other Revenue @ 10% 2/ : 420,795 


Total Revenues $4,628,743 


Direct Operating Expense 3/ : $2,685,378 
Indirect Operating Expense 4/ _1, 964,890 
Total Operating Expense $4,650, 268 


Operating Loss $ 21,525 
Return and Tax Requirement 3/ . $ 669,684 


Subsidy Need $ 691,209 


This Appendix, page 3. 

Southern's system experience-year ended December 31, 1968. 
Order 69-9-132, Appendix A. > . 

This Appendix, page 9. 
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. " ADJUSTED FINANCIAL ESTIMATE, C¥ 1970 
Southern Airways Proposed Birmingham-Miami Extension 


~ 


Adjustments to Stimulation Factors 


Service 


Frequency Equipment Stops Index 


Miami-Memphis 


March 1967 Jet (7) 2 (4) 
Jet. (7) 1 (6) 
September 1967 Jet (7) 2 (4) 
Jet (7) 1 (6) 
- Total 

Average 1967 


October 1969 Jet (7) 0 (8) 
Jet (7) 1 (6) 

Jet (7) 4 (2) 

Sub-Total 


2 M4 (3) 2 (4) 
3 M4 = (3) 5 (1) 
1 M4 = (3) 6 (1) 
Sub-Total 
October 1959 Plus Southern Proposal 
Increase over 1967 
Stimulation @ 4 


Southern Proposal 


Birmingham-Montgomery 


March 1967 ~ (8) 
(8) 
(8) 
| . (8) 
September 1967 (8) 
(8) 
(8) 
Sub-Total 
Average 1967 


October 1969 Jet (7) 0 (8) 
(SO) 2 M4 (3) 0 (8) 
Southern Proposal 4 M4 = (3) 0 (8) 
October 1969 Plus Southern Proposal 
i Increase over 1967 
Stimulation @ 4 


“eT 
ye. 
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ADJUSTED FINANCIAL ESTIMATE, cy 1970 


Southern Airways Proposed Birmingham-Miami Extension 


Adjustments to Stimulation Factors “ 
————————S—S——=——— Service 
Frequency Equipment Stops Index 


Dothan-Memphis 


March 1967 (sO) 2 M4 (3) 
September 1967 (SO) 2 M& (3) 


Average 1967 


October 1969 (so) 2 M4 (3) 3 (3) 
Southern Proposal 1 M4 = (3) 2 (4) 
1 M4 (3) 3 (3) 
October 1969 Plus Southern a 
Increase over 1967 
Stimulation @ % 


Dothan-Montzomery 


— 


March 1967 (sO) 2 M4 (3) 0 (8) 
September 1967 (sO) 2 M4 (3) 0 (8) 
Total 

Average 1967 


October 1969 (so) 2 M4 (3) 0 (8) 
Southern Proposal (SO) 2 M4 (3) - 0 (8) 
October 1969 Plus Southern EroR aes 
“Increase over 1967 
Stimulation @ 4 


Memphis-Montgomery 


March 1967 * ($0) 2 (3) 2 (4) 
(sO) 2 (2) 2 (4) 


September 1967 (so) 4 (3) 2 (4) 
Total 


Average 1967 


October 1969 (sO) 2 M4 (3) a (4) 
Southern Proposal 3 M4 (3) 1 (6) 
1 M4 (3) 2 (4) 
October 1969 Plus Southern Proposes 
Increase over 1967 
Stimulation @ 4 


Note: Equipuent and stop values are in parentheses. 


Sources: - Official Airline Guides; Exhibit S0-250; Burcau Study entitled 
Local Service Carricr Participation in Markets Where Trunkline 


Service is Provided. 
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ADJUSTED FINANCIAL ESTIMATE, CY 1970 Appendix A 


Southern Airways Proposed Birmingham-Miami Extension 


Page 7 of 9 


Adjustment to Participation Factor 


- Service 
Stops Index 


fiami-Birmingham 


October 1969 Jet (7) 0 (8) 
Jet (7) 3 (3) 


_ Sub-Total 


Southern Proposal M4 (3) 1 (6) 
Jet (7) 1 (6) 
M4 = (3) 4 (1) 
Sub-Total 
Total 
Southern's Share 


per QSI formula 


Note: Equipment and stop values are shown in parentheses. 


Sources: Official Airline Guide; Exhibit S0-250; Bureau Study 


entitled Local Service Carrier Participation in Markets 
Where Trunkline Service is Provided. 
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“ADJUSTED FINANCIAL ESTIMATE, CY_1970 Appendix A 


Page 9 of 9 
Southern Airways Proposed Birmingham-Miami Extension . 


Indirect Operating Expense 
Unit Costs 1/ Added Units Added Costs 


Weighted Departures $ 2.875045 68,766 2/ $ 197,705 
Weighted Stations 026925 3,782,130 3/ 101,834 
Tons Originated 49.896763 14,348 4/ 715,919 


Ton Miles 146783 6,468,268 5/ 949, 432 
$1, 964, 890 


Local Service Air Carriers’ Unit Costs, year ended March 31, 1969. 


2,146 DC-9 departures at 9.437 tons per departure and 11,089 
M-404 departures at 4.375 tons per departure, based on Exhibits 
$0-104 (second revised) and $0-250. Annual departures have been 
reduced by 98%. : 


@ 55 stations 


Other tons @ 13.12% x passenger tons, Southern's system experience 
for the 12 months ended September 30, 1968. See this Appendix, 


page 3. 
Other ton miles @ 13.25% x passenger tons, Southern's system 


experience for the 12 months ended September 30, 1968. See 
this Appendix, page 3. 
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SOUTHERN WOULD RECEIVE COMPETITIVE AUTHORITY IN MANY 
MARKETS NOT CONSIDERED IN THIS CASE 


Appendix B 
Page 1 of 2 


Airport To 
Airport Mileage » Circuity 


New York-Tallahassee 912 - 5 


Via Dothan 997 
Via Atlanta 979 


Washington-Tallahassee 712 


Via Dothan 
Via Atlanta 


Chicago-Tallahassee 


Via Memphis 


* 783 
764 


814 
944 


Chicago-Orlando 987 


Via Memphis 1,162 
St. Louis-Tallahassee 669 
Via Memphis 714 
St. Louis-Orlando _ 873 
Via Memphis 932 


St. Louis-Miami 1,068 


Via Memphis 1,115 


St. Louis-Ft. Lauderdale © . 1,055 


Via Memphis 1,106 


Appendix B 
SOUTHERN WOULD RECEIVE COMPETITIVE AUTHORITY IN MANY Page 2 of 2 
eS NOT CONSIDERED IN THIS CASE y 


Existing Service 
Daily Service 2/ 
Passengers |. Single- On-Line 


Market Each Way 1/ Authorized Plane Connecting 


New York-Tallahassee 18 Eastern i x 
National x 


Washington-Tallahassee 11 Eastern x 
National 


Chicago-Tallahassee Eastern 


Chicage-Orlando Delta 
Eastern 


$t. Louis-Tallahassee Eastern 


St. Louis-Orlando Delta 
Eastern 


St. Louis-Miami : Eastern 
Trans World 


St. Lovis-Ft. Lauderdale 3 Eastern 


O&D and connecting passengers from CAB Traffic Surveys, year ended June 30, 1964 


Official Airline Guide, October 15, 1969. : “ 


O&D and connecting passengers from CAB Traffic Surveys, 6 months ended 
June 30, 1968. 
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BETORE THE 
CIVIL AFRONAUTICS BOARD 
WASHINGTON, D.C. 


SOUTHERN AIRWAYS, INC. ROUTS pike 
REALIGNMENT INVESTIGATION DeESSD Seeee 


CONSOLIDATED ANSWER CF SOUTHERN AIRWAYS INC 
TO PETITIONS FOR RECONSIDERATION OF ORDER " 69-9- 


132 
Southern Airways, Ine. (Southern), hereby 
ansvers the petitions for reconsideration of Order 69-9-132 


and states as follows: 
Xx. INTRODUCTION 


| 
For the most part, the relatively few petitions 
2 ! 


which have been filed, merely raise arguments previousiy 


urged upon the Board on brief and oral argument. These 
matters were fully considered by the Board. It is vell 
settled that when petitions for reconsideration simply 
reargue matters already considered and fail to introduce new 
matters of probative value that bear significantly upon the 


Board's decision, such petitions will be denied. 


Popular rather than the formal corporate names of carrier 
parties, are used hereinafter. 


Southern hes received petitions filed by the following 
carrier and civic parties: Eastern, National, Northwest, 
Southeast, the City of Melbourne, Florida, and the Chamber 
of Commerce or Tallahassee, Florida. Tallahassee supports 
competitive service in the Tallahassee-Atlanta market, as 
urged by Southern in its pevtvton for reconsideration. 
National and Melbourne raise matters on which Southern 
takes no position. The petitions filed by Eastern, 
Northwest ane Southeast should be denied. 


Sec, e.€., Unit oe States — ca Service Case, 14 cap e 
(1951); West S. ii_R 
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There are, however, certain matters raised by 1 CO~9 
Eastern and Southeast which require comment. These are 
Giscussed hereinafter. . 
II. EASTERN'S "CORRECTIONS" OF THE BOARD'S 
TRAFFIC AND REVENUE FORECAST FOR 
SOUTHERN'S SEGMENT 2 EXTENSION TO 
MIAMI ARE ERRONEOUS. > 
Eastern seeks reconsideration of Order 69-9-132 
with respect to that order's "extension of Southern's 
segment 2 from Panama City to Tallahassee, Orlando and 
Miami-Ft. Lauderdale," on the basis that "extension of 
Southern's segment 2 to Miami will not produce an operating 
profit or subsidy reduction for Southern." This alleged 
‘“"aaverse financial effect on Southern” is the sole reason 


indicated by Eastern for seeking reconsideration (Petition, 
Pp. 2.) 2 Nowhere does Eastern contest the Board's findings 


relative to the need for new or additional competitive single- 
plane service which Southern would provide under its new 


authority. 


In Appendix A attached to its petition, Eastern 


purports to "correct" the Beard's traffic and revenve fore- 
cast for Southern as shown in Appendix A to Order 69-9-132. 
The result of these "corrections" would, according to Eastern, 
change the Board's estimated $717,467 operating profit to a 
$21,525 operating loss and the Board's $47,783 subsidy 
reduction to a $691,209 subsidy requirement. 
Examination, houever, of Eastern's "corrections" 
indicates that Eastern has, itself, committed numerous 
errors. Even Lastern's computations, revised to correct 


these errors, indicate that extension of Southern's sc¢ament 2 
into Floriaa will, in fect, result in @ subsidy reduction for 


Southern, Specifically, the result would be a $720,060 
operating profit and a $94,329 subsidy reduction for. Southern 


in 1970, the first year of operations (Attachment 2 hereto). 
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Southern's corrections, including corrections 
erithnetical- errors, of Eastern's "corrections" are detailed 


¥ - 5 
in Attachment 1 hereto. For purposes of its recalculation of 


Eastern's Appendix A only, Southern has incorporated and used 
, Eastern's apparent theory that the Board should somehow have 


| eonsidered, in determining stimulation and participation 
| 


percentages, service instituted after the oS decision 
was made and even after its order was issued. 


EFastern's errors are detailed below: 
‘ A. The Miami-Birmingham Market 
Eastern's alleged "correction" of the Board's com- 


putation of Service Index points for this market itself 
contains mathematical errors. Fage 7 of Appendix A attached 
to Eastern'’s petition shows, for the month of October 1969, 
27 points for the one jet three-stop flight. e flight 
produces rather, a Service Index of 21 points (1 tines 7 
: times 3) which, in turn, produces a subtotel of 133 rather 
than the 149 points shown. The correct final total should 
be 265 points (133 plus 132) rather than the 281 shown which, 
in turn, changes Southern's percentage of the Rese en Index 
total from 47% to 50% and Southern's share from 52% to 55%. 
This correction (shown in Attachment 1 hereto) te ates in 
the Miami-Birmingham market producing $1,029,655 in passenger 
revenue for Southern rather than the $964,035 Aiaen oH Eastern. 
Qiao Oe Sastar neon ave Gack es ooocane nec 


October 1959 schedules (see Appendix A LEGS 
Eastern's Petition). ( PP >» PP 2 7, Of 


Faestern also made an addition error in ees it 
19 sud-total since 122 plus 27 equals 139. pier 
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B. The Miami-Memphis Market F 


The Service Index for this market is computed on 
page five of Appendix A to Eastern's petition. However, the 
0.A.G., Q@RE, for March 1967 indicates only three two-stop 
flights in the market rather than the five two-stop flights 
shown by Fastern, changing the i410 points shown vy Eastern 
to 84 points. This, in turn, changes the total Service 
Ingex for 1967 from 252 to 196 points and produces an aver- 
age 1967 Service Index of 98 rather than 126 points. 

Eastern has also incorrectly multiplied the point 
values for the Octooer 1969 jet four-stop flight. The 


product of these valves (1 times 7 times 1) should be 7 


Service Index points rather than the 28 shown. Thus, the 
/ 


October 1969 sub-total shovld be 287 points rather than the 
indicated 308 points. 

Eastern's use of October 1969 service data informa- 
tion, which became available subsequent to the Board's 
decision and order, presents an impossible situation of 
constantly changing conditions. Southern believes that it is 

" improper here for Eastern to have used this eleventh-hour 
service (indeed, actually past the twelfth hour) which 
Rastern has instituted in the various markets. Nevertheless, 
Rastern having done so, Southern believes it is therefore 
only proper to use even more recent service data, namely 
October 26, 1969 schedules. The 0.A.G., QRE, covering ser- 
vice effective October 26, 1959 indicates that Eastern is 


deleting entirely its nonstop service in the Memphis-Miami , 


market. 
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On org basis, the November Service Index will 


total 91 points and, using an average of the corrected, 
MCA 


October 1969 and November 1969 existing service plus 


NOY 


Southern's proposed service (36 Service Index points), the 
total market Service Index computed by Rastern will change 
from 344 Sate to 225 points. The increase over 1967 changes 
from 173% to 130% and the stimulation from 87% to 65%. 
Southern's proposed 36 Service Index pee added to the 

91 November 1969 Service Index points produces a total of 
127 points. Southern's Service Index percentage is therefore 
28.34%, producing with use of the Board's equation (y equals x 
times 1.157 minus 2.67) a 30.0% share for Southern. Apply- 
ing the stimulation and participation percentages explained 
above, passenger revenue for Southern, in this nerket, 

changes from $373,464 to $898,744 as shown in Attachnent i 


hereto. 


C. The Miami-Tallahassee Market 


Appendix A, page 2, of Order 69-9-132, shows @ 1970 
Miami-Tallahassee market, after stimulation, of 71,474 


passengers. Southern's share of this market is shown to be 


—_— 


6/ Frequency Equipment Stop Service Index 
2 "Jet (7 1(6 — 8h 

L Jet (7 41 7 

URoas 


The October/November average is 189 points (October 287 
points plus November 91 points divided by 2). 


Southern has eliminated the October, 1969 service in 
computing Southern's participation, assuming the November, 
1959 service is that which will exist in the market in 


vod 


1970. 
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only 5% or some 3,645 passengers. The indicated 5% in the 
Sovthern share column has the figure "1" between the figure 
"5" and ‘the footnote sign "9/". Southern submits this "1" 
should have been in front of the "5" to indicate the correct 
participation figure of 15%. 

A 15% participation by Southern in the Miami- 
Tallahassee market is shown to be correct by computing the 
Service Index points for Southern's proposed four Martin 


round-trip flights (72 points) and Eastern's October 1969 


5 GEES 
8 jet one-stop and one jet nonstop flights (392 points) (see 
Attachment 2). Southern's Service Index of 72 points repre- 
sent 15.51% of the 464 total Service Index points (72 plus 
392), cnaiteatitnns that Southern's share will be 15%. 

Use of 15% as Southern's share, produces $343,072 


“passenger revenues for Southern rather than the $116,640 


shown by oy Board and left unchanged by Eastern in its 
9 


appendix. 
D. The Birmingham-Nashville Market 


On page 3 (paragraph C) of its petition, Eastern 
states that it has corrected a mathematical error in the 
Board's forecast and, accordingly, reduces to 15,275 the. 


9/ Eastern noticeably failed to include in its "corrections" 
the Miami-Tallahassee market despite the fact that the 5% 
Southern share times the 71,474 passengers in the 1970 
total market does not produce the 3,645 passengers indi- 
cated for Southern. Of the 35 markets in the Board's | 
Appendix A, Eastern has adjusted 15 and, in fact, makes - 
some adjustment in at least one market for every city 
shown. ‘In fairness, it would seem that Eastern shoulda / 
have noted corrections to the Board's appendices resulting 
in ea revenue adjustments as well as downward adjust- 
ments. ; 


22,913 passengers shown in the column headed "3970 Market Witr 
Stimulation” in Appendix A of the Board's once Also, as 
part of the same paragraph, Eastern states on page 2 that it 
has adjusted downward Southern's participation in the 
Birmingham-Nashville market from 95% to 33%. Southern sub- 
mits that Eastern's former adjustment is incorrect and the 


latter incomplete. 


The Board, in fact, was correct in estimating 


22,913 passengers in the 1970 market after stimulation. 
Southern believes eet the Boerd inadvertently omitted fron 
‘the Birmingham-Nashville market, a footnote 8 sign. Footnote é 
is just as applicable to this market as it is to otner similar 
first single-plane markets which are so annotated (for example, 
Birmingham-Miani). The 7,638 passenger “difference ae 
15,275 passengers contended by Eastern and the. 22 9913 passen- 
gers found by the Board are connecting passengers associated 
with the first single-plane service. This can | be seen from 
the fact that the 15,275 passengers increased by 50% produces 
the 22,913 passengers estimated by the Board. This is the 
exact same method which the Board followed in estimating the 
Birmingham-Miami market (annotated with footnote 8). 

As to the latter adjustment relating to Southern's 


participation, Eastern urges the Board to consider Eastern's 


Eastern accepted the Board's forecast in the Birminghamn- 
Miami market. Therefore, Southern assumes that Fastern 
accepts also the methodology used by the Board in first 
single-plane markets such as Birmingham-Miami. 
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recently instituted two poenaeenin nonstop jet flights when 
determining Southern's participation in the Birmingham-Nashville n 
market. Eastern, however, fails to also take into consideration 
the additional stimulative effect of Southern's proposed compet — 
itive service to be provided in 1970 which will cause stimulationy 
over and above that resulting from first single-plane service 
estimated by the board. When this obvious omission by Eastern 
is included in the determination of the 1970 total market , 
Southern's share, or 9,660 passengers, closely ye that 


forecast by the Board in Appendix A to its order. 


E. Muscle Shoals passengers 


+ 
At page 3 (paragraph D) of its petition, Eastern 

states that it has "eliminated" the Muscle Shoals passengers 

from the Board's forecast of single-piane markets because 


in the Muscle Shoals markets Southern proposes single-plane 


ll/ Stated differently, the first single-plane stimulation 

~~. . forecast by the Board will now result from Eastern's new 
flights. Accordingly, Southern's proposed flights will 
result in additional stimulation from first competitive 
service. It is this latter stimulation that Eastern failed 


to reflect. . F 


Eastern's four jet nonstop flights (224 QSI points) plus 
Southern's proposed (segment 2 extension) two jet nonstop 
flights (112 QSI poses) and proposed (realignment) two 
M-~4O04, nonstop flights (48 QSI points) produces a total 
market QSI of 384 in 1970 (Eastern 224 points and Southern 
160 points). The 1970 QSI increase produced by Southern's 
added service is 71% resulting in added stimulation of 37% 
and a total stimulated market of 31,162 passengers. (22,913 
times 136%). Southern's segment 2 extension service 
represents 29.16% of the total market QSI (112 divided by 
384) and indicates a market share for Southern's extension 
proposal of 31% or 9,660 passengers. 
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service in only one direction. In fact, Eastern has not 


done this, but rather has eliminated all Muscle Shoals 


traffic. 
The Muscle Shoals-Miami/Orlando/Tallahassee market 


are the only markets which, under Southern's proposal, 
would receive one direction service. The Muscle: Shoals- 
Birmingham and Dothan markets would receive round-trip 
service. 

The Board in Appendix A to its order And the 
Muscle Shoals-Miami/Orlendo/Tallahassee markets as first 
single- -plane markets and the Muscle Snoals-Birmingham/Dothan 
markets as markets which would receive additional service 
(i.e., the Board used the Qs methodology). Specifically, 
the added flight, #251 serving Birminghem and Dothan as shown 
in Exhibit S0-251, has been treated by the Board as addi- 


tional single- -plane service in the Muscle snoals- Birminghem/ 


Dothan markets and the Board forecast for Southern only 
added traffic as a result of this added service. 

Eastern's statement to the effect that the Board 
has hela that a single-flight in one direction is not effectiv 
single-plane service (order 69-9-111, September 19; 1959, 
p- 11) is correct. However, Eastern neglects to mention that 


$n so characterizing the benefits to be derived by first 


aS y/ Existing service plus proposed service. 


ts in ae 
il ite an 


single-plane service, the Board was referring to Compenative 
benefits to be provided in a market rather than making a 
specific finding regarding stimulation and participation. 

In the order cited by Eastern, the Board did accept the 
applicant carrier's forecast which included recognition of 
one-direction only service by the incumbent carrier for 
determining the applicant carrier's participation. Therefore, 
the Board was entirely consistent and proper in computing 
Southern's share of the market to include the effect of the ; 
proposed one-direction service. 

Southern, in Attachment 1 hereto, has reinstated 
the Muscle Shoals-Birmingham/Dothan/Miami/Orlando/Tallahassee 
traffic excluding consideration of the one-direction only 
markets for stimulation purposes but including considera- 
tion of the one-direction only service for determining 
participation in all of the Muscle Shoals markets. This 
adjustment results in $63,206 additional passenger revenues 
to Southern over the revenues determined by Eastern when it 
incorrectly excluded all Muscle Shoals traffic. Clearly 


Southern must participate in these Muscle Shoals! passengers 


as Southern is the only airline serving Muscle Shoals. 


eae Direct Operating Costs 


_.-At page 9 of Appendix A to Eastern's petition, 


Eastern has updated Southern’s Indirect Operating Expenses 


i 


Te . / 


ik4/ I.e., Muscle Shoals-Miami/Orlando/Tallahassee. / 
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using March 31, 1969 unit costs. Significantly, however, 
Eastern did not update the Direct Operating Costs to the 
more recent period. For the period ended March 31, 1969, 
Southern's Indirect Unit Costs have increased while its 


Direct Operating Costs have decreased. Thus, Eastern has 


used the higher costs in tuo different time periods rather 


tery ergy 


than follow the usual method of using both Indirect and 
Direct, Costs for the same historic Rec Southern has 
computed its Direct Operating Costs using the March 31; 
1969 cost units , to be comparable with gastern's use of 
Indirect Cost Units for the same period. This conputation 


results in a decrease of $58,412 from that shown by 
i 


Eastern. _ 


G. Return And Tax Allowance 


Similarly, Eastern has failed to update Southern's 
Return and Tax Allowance to the more recent March 31, 1969 
period. Here again, Southern has made this adjustment which 
is $44,016 less than shown at page 1 of Appendix A of Eastern's 


petition. ” 
H. Summary 
In summary, the seven adjustments to Eastern's 
petition, enumerated above, have, for Southern, the following 


effect: 


ne 


15/ Sec Attachment 2 hereto. 


Eastern As 
Eastern's Adjusted 
Board Petition by Southern 


Operating Profit (Loss) $717,467 ($21,525) $720,060 
__-Return &.Tax Require- $669,684 $669,684 $625,668 


ment 
- Subsidy Reduction (Need) $ 47,783 ($691,209) $ 94,392 


Source: Order 69-9-132, Appendix A; Eastern's Petition, 
Appendix A, and Attachments 1 and 2 hereto. 


Thus, it will be noted that after Eastern's "corrections" to 
the Board's forecast have been properly computed, the end 
result financially for Southern is slightly better (i.e., a 


slightly oan subsidy reduction) than the Board originally 
16/ ; 2 
estimated. 


III. ;NO RESTRICTIONS SHOULD BE IMFOSED 
ON SOUTHERN'S NEW FLORIDA AUTHORITY. 


Eastern requests that a single-plane restriction, 
or at least a two-stop restriction, be imposed on Southern's 
New York/iashington/Chicago/St. Louis~Florida authority 


which results from the "tacking" of existing segments with 
— 17/ 
the segment 2 extension into Florida (Petition, p. 6). 


16/ By the changes enumerated hereinabove, Southern does not 
mean to infer that the Board's estimate, as shown in 
Appendix A to its Order 69--9-132, should be changed. 
Rather, these changes are intended to show that even 
under Eastern's method of picking and choosing certain _ 
self-serving adjustments, the contention that changes 
should be made in that Board forecast is, in fact, with- 
oe meaning. Overall, the Board's forecast is reason- 
able. 


It is significant that, on petition for reconsideration, 
Eastern is the only party to urge the imposition of any 
restriction on Southern's new authority. ; 
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Imposition of any such restriction is clearly against Board 
policy, the public interest and the development of a sound 
route system for Southern. Accordingly, Eastern's request 


18/ 
should be denied.” 


As the Board noted (Order 69-9-132, p. 6), the 
general rule is that a carrier is entitled to combine exist- 
ing authority with new authority without any showing that 
such a combination should be authorized, and that restric- 
tions will be imposed only if a need for them has been shown. 
The Board has repeatedly held that it will "avoid encumbering 


/ : 
the carriers' authority with unnecessary restrictions which 


diminish their operating flexibility” (Piedmont Locel Service 


18/ It should be noted that the Board nes already expressly 
declined to impose any restriction on the service that 
_Southern could provide between New York and Washington, 
on the one hand, and Florida, on the other GREE 


69-9-132, pp. 5-6). 
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SOUTHERN AIRWAYS, INC. 


‘ 
\. RASTERN'S ESTIMATED FINANCIAL EFFECT 
FOR SOUTHERN AS-CORRECTED © 

BY SOUTHERN - CY 1970 


” TEM 


Net Passenger Revenue 1/ 
Other Revenue @ 10.0% 2/ 
Total Revenues 


Direct Operating Expense 
M-hol: 
Per Stop 
Per Plane Mile 
Depreciation - per 
-— flight hour 
DC-9-10: 
Per Stop 
Per Plane Mile 
Depreciation per 
flight hour 
Total Direct Operating Expense 
Indirect Operating Expense 
Weighted Departures 
Weighted Stations 
fons Originated 
Ton Miles 
Totel Indirect Operating Fxpense 


Totel Operating Expense 
Operating Profit (Loss) 


Return and Tax Allowance 
M-LO% - Per Flight Hour 
DC-9-10 - Per Flight Hour 
Total Return and Tax Requirement 


Subsidy Reduction — 
From Attachment 1 herein. 


Sew te 


March 31, 1969. 


ee 


1968. 


V/ Fassenger Ton Milés @ .095 per passenger mile. 
@ 13.25% of Tassenger Ton Miles, as per South 
for ycar ended September 30, 1968. 


Fassenger tons @ .095 per passenger. 
Tons, as per Southern's system experience for year ended September 30, 


Units of 
Productions/ 


12,120 
1,986,970 


10,088 


2,150 
607 ,846 


1,636 


68,766 5/ 
3,782,130 

17 5322 
8,218,932 7/ 


10,088 
1,636 


From Eastern's Fetition, Appendix A, page 9. 


h/ 


$34.59 
$.7018 


$10.24 


$87.80 
$. 6564 


$96.06 


$2.875045 
$ .026925 
$49. 896763 
$-146783 


$23.02 


$20.49 


Southern's system experience, year ended December 31, 1968.’ 


From page 2 of this appendix, except where noted. 


From CAB "Local Service Air Carriers! Unit Costs," year ended 


Other Ton Miles / 
ern’s system experience / 


Ancunt 


$5,197,524 
519,752 


$5,717,276 


$ 384,295 
1,394,456 


103,302 


$ 188,770 
398,990 


157 154 
$2,626,966 


$ 197,705 
101,834 
864,312 

1,206,399 
$2,370,250 


$4,997 ,216 
$ 720,060 


$ 232,226 
393,442 
$ 625,668 


$ 94,392 


Other tons @ 13.12% of Fassenger 


i 
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Attachment 2 SOUTHERN AIRWAYS, INC. 
Page 2 of 2 z 
EASTERN'S ESTIMATED FINANCIAL EFFECT 
FOR SOUTHERN AS CORRECTED ~ 
BY SOUTHERN - CY 1970 = 


Southern's Proposed Operations 
MEM/BHM-MIA Route 


Daily | Plane 


Routing Depertures Miles 


DC-9-10 

MIA~ORL-BHM- BNA 848 

BNA~BHM-ORT-MIA | 848 
1,696 


Annual @ 358.4 607, 846 


M-hLok 
MIA=ORL-TLH-VPS-MGM-~BIUM~MEM 
MIA-ORL- BHM-MEeM- = 
MIA-ORL-TLH-DHN-MGM-BHM-MbM 
MEM~EBHM-MGM-V PS-TLH-ORL-MIA 
MEM~BHM-ORL-MIA 
MEM-MSC-BHM-MGM-DHN-TLH-ORL-MIA 


978 
883 
901 
978 
883 
_ gah 
| 5,548 
Annual @ 358.4 1,986,970 


6 
3 
6 
6 
3 
=e 


Ww 
pa 


Computed Flight Hours 


Stops Pl. Miles 


DC-9-10 2,150 607,846 
Flight Time . 21584 .002130 


Flight Time 342 ‘ 1,295 
Total Dc-9 — | _ 21,636 


M-LOk 1 7986, 970 
Flight Time 004U37 


8,804 


Totel M-4 10,088 


Source: Exhibit $0--251 and CAB "Local Service Air Carricrs' 
Unit Costs," Year ended Merch 31, 1969. 
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BEFORE THE 
CIVIL AERONAUZICS BOARD 


WASHINGTON, D.C. 


SOUTPERY ATWAYS, Dic. 


ROUTE REALIGINENT INVESTIGATION Docket 18620 


ae 48 of ce 


POTION OF DZLTA ATR LINES, IKC. 
FOR PAREIAL STAY OF EFFECTIVENESS OF 
ORDER 69-9-132 PRIMING JUDICIAL REVERT | 
: y 7 
Delte Air Linuss, inc. (Delta) hereby moves the Board to stay, pending 
judicial review, the effectiveness of Order 69-9132 to the extent said 

Order: : 

(a) Amended Southern Airsays' certificate for Route 6s 
by extending segnent 2 beyond the internedtate 
point Tallahassee, Fle. to the intermediate point 
Orlando, Fla. and the terminal point Miomi-Fort 
Laviercele, Fle.; and | : 
Amonéed Southern's certificate for Route 93 to 
authorize non-stop service between Atlante, Ga. 
and Neshville, Tenn. 

In support of its motion, Delta states as follows: 


i] Parties will bs referred to herein by their commonly’ used 


On October 16, 1959, Delt filed a Petition for Revier (Docket No. 


23,557) in the United States Court of Appeals for the District of 
Columbia Circuit secking judicial reviey, inter alia, of the matters 
set forth imredistely cbove. This motion for stay pending judicial 
reviey is made pursuent to the Board's general powers, to the Adminis- 
trative Procedure Act (5 USC 105, 80 Stet. 393), re in accordance with 


Rule 18 of the Federal Rules of Appellate Procedure. 
Under the “justice requires" test of the Administrative Procedure 


? 


Act, read in conjunction with the "good cause” standard of Section 
1005(&) of the Fedorel Avietion Act, Delta wovld be entitled to a judi- 
cial stay. Thus, the courts will end have applied « rule of reasonable~ 


ness after considering uatters such as likelihood of preveiling on the 
2 


merits, injury to the parties and wherein lies the prblic interest. 

Since aon ® cursory reading of the Posrd's Opinion herein demnstrates, 
inter alia, (a) thet Delte was not efforded comparative consideration 

of its Membis-IMient and Atlenta-Nashville RECESS (>) that the Board's 
@ecision is not supported by adequate -- much less valid - underlying 
findings, (c) that the Board's decision is rot comprehensible on its 
“face to @ revicwing court, end (a) that miform standards evenhoniedly 
epplicd eS rot utilized by the Foard in its decision, it is Derirest 


: T thder 5 use 76 5, the Foard is éuthorized when it "finds thot Pestice 50 
“requires, [to] postpone the effective date of action teken by it, pend- 


ing judiciol review." Rule 18 provides that en application for a stay 

of an egency order pending review in the Court of AY, cols “sholl ordin- 

- erily be rade in the first instance to the agency. ‘Additiowsly, Section 
2c: of the Federal Aviation Act of 1958 cxowers the Board "to Seer end 
eanend such orders, .« - « as it shall deem necessary to carry out the pro- 
Sore of, and to exercise end perform its povers and duties under [the] 
ao Ge ! 


i / 
2/ See, e.g., Notional Cenitol Airlines, Inc. v. CAB (D.C. Cir. 1969; No. 
22,634) in which a judicial sts Btey Was 38 granted pending review. 


that the Board mst stay the evards to Southern ‘complained of to the 


court, pending juciciel revicy. 


A. Delta's Applicetion For Improved vemphis-? Sond Authority, Eoth 
Non-stop And Viz. Internedintes, And For New Authority In The 
Atlente-Kashvil.e Market Vas Not Affordcd Cox parece Considera- 


tion. : 
On bri. ef to the Poard and on oral ereanent Deltas urged thst, with 


Southern's renliggwont completed, the tie ned cone to focus upon the 
needs of the markets encompassed by y syplications for nex exthority and not 
just vpon illurcory bones of strengthening Souv 2xT. Dette showed thet the 
Exeminer hed foiled to afford Delts's Memphis-lMiawi end Atlante ~Neshvitle 
application comparative Seo Delts suggested that if the Board 
aid what its Freminer failed to do, i.e., foes won the needs of the mare 
kets et issue and weigh the competing applications in Light of those needs 
the superiority of Delta's proposals would be clear. : 

The Board did neither of these things; it ignored tis needs of the mr- 
kets and did not reredy its Exauiner's failure to effora Delts's applica- 
tion comparative consideration. Thus, the Board's "findings" in connection 
with Merphis~hieri ere conclusory only and contain no analysis of the necds 
of the markets involved, no comarison of Southern's and Delta's proposals 
an Light of those necds aa no weighing of the tio erplicetions in light 


of ESTRE ecrriex selection criteria. 


1/ he Examiner considered Paita srepelicat t3on for podernization of its 
Merphis-Birningran-iiami route es being one.for Atlanta-Mieni author- 
ity (which Delts already holds on en un-restricted basie). Thus » he - 
@iscussed Delta's Hexpuis epplication in only cvreory fashion and as 
en incidental rspect of his ratiorsle as to why Southern shovid not 
be awarded en Atlenta-teul segrent (I.D., pp. 39-50). He refused to 
consider Delta's Atlanta-Nashville application bece wpe of Delta's posi- 
tion that the scguamt vould be uiseoxomic without the cvard of Nashville- 
Chicago authority in the Gulf States case (which Delte. has since received! 


The Boerd's discussion of the Atlenta-Nashville market likevise 
contains no analysis of the needs of the market, other than the beld 
statement that “lecal service” is what the mrket requires. But it 
aid not consider comparatively Delta's and Southern's service prorosals. 
This too was error. The Eoard further prejudiecd Delts by improperly 
violating its own pledge to mintain the status qe concerning this ror- 
ket. 

The right of an epplicont in an administrative procecding to have 
his euplication considereé comparatively with those of other applicants 
is of constitutiozal Gimonsions; the failure of an agency to afford con- 
parative consideration is unlevful and justifies the setting asice of 
such agency ection by a reviewing court. Braniff Airways, Inc. v. CAB, 
379 F.2a 453 (D.C. Cir. 1967); Brontff Airvoys, Inc. v. CAB, 305 F.2d 
738 (D.C. Cir. 1952). The Board's ranifest feilure to efford Delta's 


applicetion comparative consideration alone requires a stay pending juai- 


cial revicwy. 


B. The Bosré's Findings Are Not Supported By Substantiel Evidence. 
The Board's findings that Southern could profitably operate a Memphis- 


. Miami route, and that Delta's application to improve its existing one- 
stop Meaphis-Miemt authority might impair the development of the route 
for Southern, are rot based on evidence of record, but on the Board's 
cun treffic forecast, which consistc of but three peges in Appendix A 
to Order 69-9-122, and which sidesteps the cerious objections stoyn to 
the evidence which was in the recoré. In its Opinion (at p. 4) the Board 


states that its forecast exmloys “various standard techniques to determine 


~ 


stimiletion and perticipation.” Rowhere eoes the Board explain vhat 


these "standara” techniques are or boy or to whet they have been 
epplied. This ‘is clear error and wil. not witastend jvdiciel serutiny. 
Agein, such error requires a stey ponding juiiciel revier. 

C. The Pocré's Decision Is Arbitrary And Cavricious. 

3 fhe Board inconsistently epplied decisitons1 standards and without 
rational justification. Thus, for exemple, the failure to efford Delta's 
application comparative consideration resulted in a feddure to valance 
the various progossis to find the public interest; the Boerd éid attempts 
@ balancing process elsewhere in its Opinion. | : 

fhe decisional criteria epplied SES Foard in the several markets 
Smvolved in this case are mt only intermilly inconsistent » they are ine 
consistent with criterin applied in other cases. The Board's failure to 
focus wgon or enalyze the service needs of either the Nenphis/Bimaingaam- 
Plorida markets, or the Atlanta-Neshvidle market in this case should be 
compared, for example, with the Board's analysis of the service require- 
ments of the Chicago-Nemphis market in the Gut Stetes-tidvest Points 
Service Investigation, Docket 17726. In that case the Board made & ae~ 
tailed analysis of the market's needs for service. Here it aid not do 
80, particularly with respect to the Mouphis/Pirninghem-Florida routing. 
The Board also failed properly to consiéer Delta's historic development 
of the markets or its participation in them under the bardship of a re- 
striction and. inconsistently with the Board's decision in the Service to 
Spokane Case, 41 CAB 1 (1955). See also, Ozark Air Lings, Inc. Route 


‘ é 
Realigowont Investigation, Order E-25185, May 21, 1967; Continental Air 


: in ~6- 
the Board's departure from established decisional criteria in this 
ease bas rot been justified and is thus clearly arbitrary end cepri- 
cious. . : 
D. The Public Interest Will Not Be Harrsd If A Stey Is Gronted. 

The public will be deprived of ro service that it presently receives 
if a ctay is granted. And, certainly there is no public interest in 
the provision of new services illegally euthorized. If the Act is to ; 
have any meaning, it must be followed, decisions must be based on recog- 
nizable steniards, and they mst be comprehensible on their fece. ‘The 
‘Present Gecision, as expeaed to the court, violates ‘these requirexents 
ana the public interest requires that it be stsyed. 

WHEREFORE, Delta Air Lines, Inc. respectfully woves the Board to issue 
en Order stsying the effectiveness of Order 69-9 o-132 to the extent hereto- 
fore requertcd. Delta also reapectfully requests the Ecard to rule on this 
Motion by Novenber 3, 1969, £0 thet, in the event of its denial, Delts may 
avold the necessity of having to place an wnaue burden upon the court by 


making a request for a judicial stay at the last minute. 


Of Counsel: 


Robert Reed res 7 \ 
James W. Calligon, 

Assistent Vice President-Lew lI _ LAL. aol 
Delta Air Lines, Ine. “Benjamin R. Achenbach, ir. 


Atlenote. Airport 
Atlenta, Georgia 30320 ; Attorneys for Delta Air Lines, Inc. 


ond 


Hale Russell & Stentzel 
- 1001 Connecticut Avenuz, N.W. 
Weehinzton, D.C. 20036 


October 20, 199 
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UNITED STATES OF AMERICA Order 69-11-9k 


CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. : 

Adopted by the Civil Aeronautics Board. 

at its office in Washington, D. C., | 
on the 21st day of November, 1959 


SOUTHERN ATRWAYS, INC., ROUTE 
REALIGNMENT INVESTIGATION 


Docket 18610 


[eure secre li 


SUPPLEMENTAL OPINION AND ORDER ON RECONSIDERATION 


BY THE BOARD: 
Petitions for reconsideration of the Board's opinion and order in this 


x 


proceeding (Order 69-9-132, September 2h, 1959}, and answers there 


been filed by most of the carrier applicants and by several civic parties. 


In addition, Delta Air Lines has filed a motion requess ing « stay of the 


effectiveness of certain of the new certificate authority evarded Soutrern 


Airways herein, pending disposition of Delta's petition for judicial review 


filed October 16, 1969, in the United ape Court of Appeals fo 
2 
of Columbia Cireuit (case No. 23557). 


Upon ponsiterenion of the matters presented, we have concluded that a 


restriction should be imposed on Southern's ability vo tack its new Florida 


authority awarded herein with CUR EOS acquired SEE so as on 


I/ Petitions for reconsideravion were filed oy Hastern sir Lines, 
National Airlines, Northwest Airlines, Southeast Airlines, 'Southern Airvays, 
the City of Melbourne, Fla., and the Chamber of Commerce of Tallanassee, Fla. 
Answers were filed by Delta, Eastern, Southeast, Southern, the Nationel 
Aeronautics and Space Administration, the Richland- Lexington Airport Commission 
(Columbia, §.C. pene Titusville-C Baek (TT-CO) Airport Auth ority, &2a the Bureau 


of Operating Rights 
2/ Answers opnosing the motion were filed by. Southern, the City an 
Chamber of Commerce of Birminghsm, and the Metropolitan Government of Nashville. 


: "BR253 : he 


- 


operate single-plane service between Chicago and St. Louis, on the one 


hand, and Tallehassee, Orlando, and Miami/Fort Lauderdale, on the other. 


In all other respects, we find that the petitions for reconsideration and 


motion for a stay do not establish error in the Board's decision 


or present matters warranting a grant of the relief requested. Certain 


matters reise€d in the pleadings do, however, ‘call for further comment. 


Rastern renews its request for a restriction to preclude Southern from 


operating service between New York end Washington, on the one 


hance, and thern'ts new Florida points, on the other. Nothing in Eastern's 


nowever, impairs the validity of our earlier finding that such @ 


> 


mnececsary in view-of the circuity of Southern's potential 


service in the the minimal traffic support for through-plane 


operations evaileble at the possicle intermediate points. 


mS 


On the other hand, Eastern makes a more convincing case for a restriction 


on Southern's right to tack its Memphis-Florida euthority awarded herein with 
3/ 
its recently acquired Memphis-Chicago and Memphis-St. Louis authority Kio) 


to operate through-plane servicc between Chicago or St. Louie and its new 


Florida points. The pp eee stop at Memphis on such flights would result in 
wie - wine ered f nme - - - 


only minor cireuity, end Memphis would lend far greater intermediate treffic 


, 


support to such ‘through-plane service than would Dotan or Fglin o 
gnificant voLlune of through-plane 


eee k Byars 
- Points Service Investigation, 
Ee eereencnen oars sede 


37 Bwarded in the Guf Staves 
Order 69-9-18, Septenber 3, 1959, and the Cexcral Rouwve Si Case, Order 
69-5-30, May 8, 1969, respectively. Paes 1 epee hw 

h/ spout 13 percent in the Chicazo-Miawi market; les 


tre St. Louwisc-Miami market. 


s then 5 percent in 


- 3 - 
schedules might vell be mounted. We chose Southern over ies applicents 
for Memphis/Birmingham-Floride authority in significant measure because 
we found thet carrier better suited to meet the need for local service be- 
tween points on its then existing system and Floride. Accordingly, to insure 
thet the carrier concentrates on such local service rather than on the long- 
heul Chicego/St. Louis markets, we will impose a restriction reguiring two” 
intermediate stops, in addition to Memphis, on flights vetveen Southern's 
new Florida points (Tallahassee, Orlando, or Mi emt /Fort Lauderdale) and 


7 5/ 


Chicego or St. Louis. 


est for 


a restriction against single-plene service by Eastern between the Kennedy 
Space Center (served through TI-CO Airport) and Los angeles, via Atlanta. We 
recently rejected similar requests for single-plene restrictions on Eestern's 
Orlando/Melbourne-Los Angeles authority for reasons which are equally appliczd2 
here. Southern Tier Competitive Nonstop Thvestig¢ation, Order 69-9-2111, 
September 18, 1969, pp. 3-4. : 

2. Extension’ of Southerh's segment. 2 to points in Ig sida. 


Eastern and Delta oppose the extension of Southern's realigned segment 2 


to Orlando end Miami/Fort Lauderdale (as well as to Tallahassee, in the case 


of Eastern) on the ground that, contrary to the Board's findings, this €xtension 


will not be profitable end will not strengthen Southern. Specifically, they 


S/ A restriction precluding all through-piane service will not be im- 
posed since it is unnecded and would undesirably limit Southern'’s operating 
flexibility. Three-stop service would not permit Southern to participate 
significantly in the Chicago/St. Louis-Floride markets. _ ¢c 


disagree with the Board's forecast, as set forth in detail in Appendix A 
to Order 69-9-132, thet Southern in 1970 will earn an operating profit of 
over $700,000 end will achieve a subsidy need reduction of elmost $50,000. 
Eastern supports its contention with a detailed criticism of the Board's 
forecast, while Delta, in its motion for stay, asserts thet the Poard's 
forecast is not sufficiently explained to be comprehensible. 

On the basis of specific adjustments to the revenue and indirect expense 
elements of the Board's forecast, Eastern submits that Southern would sustein 
an operating loss of about $21,500 in 1970, which aa would produce an 
indicated subsidy need increase of almost $700,000. These adjustments ere 
eeeravent to a reduction of about 18 percent in the Board's forecast of 
Southern's totel revenue, and one of approximately 17 percent in forecast 
revenue passenger miles. On the cost side, Eastern recomputes indirect ex- 


7/ 
pense based on more recent (and higher) reported Southern unit costs. In 


its enswer to Eastern'’s petition, Southern also presents a detailed analysis 
of both the Board's forecast and Eastern's adjustments thereto. The carrier 


alleges that the Board's forecast is understated and that, when properly 


adjusted, an operating profit of over $720,000 and a subsidy need reduction 


of almost $100,000 will result in 1970. 


67 Flight stages to or from Tallahassee, Orlando, and Miami/Fort 
Lauderdale will not be eligible for subsidy. , 

7/ Eastern used date reported by Southern for the year ended March 31, 
1969, whereas the Board's forecast was based on reported results for the 
year ended September 30, 1968. 
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‘We have reexamined our economic projections for Southern in ight of 
: x 


the examiner’s decision and the record before us. We remain convinced 


that we were correct both in affirming the examiner's vest ic finding that 
Southern's proposel will ultimately prove profiteble, end in independently 
finding that Southern will be able to achieve profite>le results in the 


first full year of operations, which will be 1970. 


In the long term, we believe the award will uquestionsbiy serve to 


materielly strengthen Southern and, in so doing, will reduce its dependence 


S 
on Federal subsidy. The carrier's initial operating proposel-- rhich was 
fully detailed in the exeminer's initial decision--wouid offer @ pattern of 


service between seven major and minor southern cities, on the one hand, and 


Tallahassee, Orlando, and Miami. It would provide first si ingle-plene service 


in certain markets, as well as first competitive or inproved competitive 


service in various others. We regard this proposal. as “indicetive of the 
type of single-plane service that Southern may be expected to provide under 


the euthority awarded here by reason of the economic incentives created *% 


10/ | 
its route structure. As a locel service carrier bas eq in the South, 


serves more southern points and markets, and more s points and markets on 


an exclusive basis, than any other applicant. : 


Many of the cities concerned have enjoyea a high level of economic growth, 


particularly in recent years, and this prosperity is reflected by a susteined 


pattern of air traffic growth. Furthermore, the record is clear that there is 


The examiner made his forecasts for the year 1969, but this is no 

longer appropriate since ack year is now almost over. ; 

oa See Initial Decision at pp. 51-52. : 6 

10/ Southern's operating proposal, like the proposals of tne other ap- 
plicents, was submitted in February, 1968. Accordingly, because of changed 
circumstances in the interim, it may not be operated “precisely && planned. 
Nevertheless, to the extent the proposals are reasonable, they cen serve to 
test the econoric viebility of the award and indicate the ty roe of service 
that would be provided. 
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@ burgeoning comaumity of interest between the area served by Southern and _ 
“the rapidly growing Floride cities of Tallehassec, Orlando, and Miami. 
Southern's route structure will permit it immediately to offer single-carrier 
services in a larger number of South-Florida markets than any other 
More importent, that route structure will permit the carrier to provide, 
response to developing traffic demands, a pattern of additional or expands 
single-plene service in Southern's exclusive markets which todey do 
justify such service. Such wmigue traffic opportmities in an area ex- 
periencing a repid a of economic growth compel the conclusion that the 

11 


relatively long-haul ine conferred herein will material 
oO oO 


strengthen Southern. 


On the other hand, as detailed below, we have found thet Soutnern's 


at the outset will reach a level of profitebility only berely 
sufficient to achieve a subsidy need reduction. To insure that a subsidy 
need reduction will in fact be achieved, that the carrier will te able to of- 
fer an initial service pattern at least as extensive as that which it has pro- 
posed, and that it will subsequently be eble to offer an expanded pattern of 
single-plane services while continuing to achieve an improved subsidy need 
reduction in the future, we reiterate our earlier finding that Southern re- 
quires access to the principal markets involved--Memphis-Miami, the largest, 
es well as the other Momphis-Florida and Birmingh n-Florida markets at 


*' 


ee 


Tif tong-haul, that is, relative to Southern's existing system average 
length of aireraft hop and on-line passenger haul. See, SR» Central. Route 
81 Case, Order 69-5-30, May 8, 1969, p. 6, for a discussion of the“importence 
of strengthening Southern with respect to these factors. 


2S 


% “ f 
| 2 


issue--and should not be exposed to additional com atition from Deita. 
$s ip 


Turning from long-rim to immediate profitability, we remain convinced 


that Southern may reasonably be expected to earn a substantial operating 


rg 


profit and achieve a small subsidy need reduction in the first year of 
operations, 1970. Soecifically, while we agree nu of adjustrents 


to ow earlier detailed forecast for Southern are 


ference between the original and adjusted forecasts is de’ 


first-year operating profit is reduced from $717,000 to shout $645,000, while 
its projeeted subsidy need reduction is reduced fro: 


to $20,000. In Appendix A to this opinion, we have set forth a revised version 
i 
! 


of our forecast in sndix A to Order 69-9-132, h all adjustments indicated 


* and explained. 
Eastern has proposed a large number of downward adjustments to o 

cast, whose net effect would be to decrease Southern's revenue 

its costs by a total of $739,000. Some of these | 

accented or rejected in toto, while still others 

would extend the body of this opinion unduly tc discuss 


adjustments here; instead, they are dealt with in detail in 


f 


supplementing the tabular presentation in Appendix A 


suffices to say that the downward adjustments we have accepted 


— em, _——-—— 


— —— 

ie/ In this respect the present case fs auite similar to > Servic 

Tucson Case, Order E-26337, February 9, 1968, where the Board refusec to 
ms 


eS : = > *. 2 =. 
liberalized authority to 4 restricted incunbont carrier im & mos 
doing so would jeopardize the potential for subsidy neod reductiongof e local 
service carricr's package proposal in a group of markotse: 


~ 


OPTS, 


fm, s 


projected operating profit by scme $530,000, and its indicated subsidy need 


reduction correspondingly. 

However, we find that a number of upward edjustments are also required, 

13/ 

three being of particular significance. First, as Southern correctly 
points out, we erred in epplying the Quality of Service Index (QSI) methodolog 
in determining stimulation and participation in the Miami-Tallahassee market, 
and in so doing significantly understated Southernts anticipated revenues, 
which should be some $287,000 greater than originally forecast. econ 
southern appropriately observes that if its higher indirect unit costs for 
the year énded March 31, 1959, are to be substituted for those for the year 
ended September 30, 1968, as Eastern insists, its lower @irect and capital 
unit costs for the later period must also be used. We have revised the co 


and return elements of the calculation to use the most recently available 


wit costs throughout. Third, we have recalculated revenues based on the 


October 1, 1959, fare formula as approved by the Board in Order 69-9-68. 


The net result of these upward adjustments is to improve Southern's pro- 
jected operating profit by $459,000, while reducing its return and tax re- 

* quirement by $44,000, and thus improving its subsidy need position by a 
RES greater amount. Taken togethe:, the downward and upvard 
“adjustments very ‘nearly cancel out, as indicated earlier, with Couthern sti11 
showing a large indicated operating profit and a small subsidy need reduction 


wk art rer 
13/ We have also made various lesser upward and downward adjustments 
to correét errors; sce Appendix A and notes theretoy . 


24/ 
for 1970. 


Delta criticizes our forecast for Southern in three respects, none 
of which has any merit. First, Delta objects to the use of 1970 rather 
than 1969 as the forecast year. However, the Board very frequently projects 
@ forecast forward in time where it appears that the original forecast year 
will not be the first year of actual operations. The technique is simple 
and well understood by everyone; the unstimulated traffic in each market 
is merely increased to reflect normal growth for an adaitionel year (or 
whatever period is involved), and correlative changes in revenues and costs 
are then made. The normal growth rates employed here were indicated in the 
notes to the Appendix, and were based on the evidence of recora, or in some 
eases were estimated at a standard 15 percent per annun; Delte hes not shown 
-them to be mreasonable. 

Delta's second objection goes to the validity of increasing overall 
forecast revenues by 15 percent as an allowence for on-line connecting 


traffic. This forecasting technique has been used in a number of recent cases 


involving local service carriers, including several where Delta was an adversary 


15/ 


and has not previously been objected to. The justification for 


il/ Even if we accepted all of Eastern's downward adjustments in toto, 
the required upward adjustments described above would leave Southern with an 
operating profit of ebout $437,000 in 1970, falling some $289,000 short of 
covering the carrier’s full return and tax requirement. Where, as here, we 
find that the route is basically strong, and that selection of a local service 
carrier will offer importent public benefits and will initially produce a 
substantial operating profit, we have in a number of recent casgs selected such 
a local service corrier to serve a new route extension. See, e.g-, Ozark 
Extension to New York/Washington Investigation, Order Zo-B-1hu7ihs, 

February 27, 1969; Denver-' Cities Service Investigation, Order 69-4-20, 
April 2, 1969. ‘hus, accepsance of all of Kastern's revisions would not re- 
quire any change in our ultimate conclusion as to the public convenience 

and necessity for awarding Southern the Florida extension. 

i5/ See €-8-, Keopened Pacific Northwest-Southwest Service Investigation, 
Order 69-4-11, April 2, 1969, and Gulf States-Midwest Points Service In- 
vestigation, Order 69-5-25, May 7, 1909. 
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making such en allowance is thet the market-by-market traffic projection 
set forth in Appendix A excludes on-line connecting traffic and pees 
solely of local O&D and interline connecting O&D traffic. Because Southern 

_ serves 2 large number of points in the south--many on an exclusive dasis--the 

carrier will possess a strong economic incentive to encourage traffic be- 

tween such points end Florida to move on Southernts services via on-line 
connections. Such connections ere possible at several points, including 

Memphis, Birmingham, end other points on segment 2. With the carrier's ex- 

tension into Florida, some historic interline connecting traffic between 

Southernts exclusive points and Florida will become on-line connecting 

treffic. An additional allowance is justified, however, to reflect such 
factors as (a) traffic diverted from other geteways (e-g-, Atlanta) as a re- 

, sult of the known passenger preference for single-carrier over multicarrier 
connecting service, (b) new traffic stimulated or diverted from surface | 
travel modes end traffic diverted from other gateways by Southern's @ 
promotional efforts, and (c) Southern's greater percentage participation in 

. many of the on-line connecting markets where it will have sole single-carrier 
authority than in those single-plane mark 


carriers. The amount of the allowance to be made in recognition of these 


factors is admittedly a matter of expert Judgment, but Delta has made no 
1 : 


showing that our estimate here is unreasonable. 


167 See Bppendix By Pp. 2, for further discussion of this point. 
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Finally, Delta claims net to understand the 
in estimating treffic stimulation end Southern's participation in various 
markets. The methodologies, 
numerable cases to which Delta was 
think the text of the opinion and the footn notes : ndix were adecuate 
to disclose the premises of our computations. 3 schedule 
pattern being assured for Southern was nov explicitly se | 

own 


should have been apparent from the text that we were 2 Own. 


in Southern's exhibits and described in the initial decision. 


participation, we assumed existing schedules as of July 1, 1969, as shown in 


the Official Qirline Guide (QRz). 

Of course, in tne final analysis the reasoz nebleness of a forecast does 
not depend on whether each minor component is correct or incorrect, or even 
whether one technique or another is more appropriate to determine such matters 
as perticipation and stimulation. What matters, as we nave had occasion to 
observe in the past, is the reasonableness of the final result, for all traffic 
and financial pone costs involving a future period call fundementally for the 
exercise of informed an 2a expert judgment. Here, Southera's segmens 2 was re- 

igned in an earlier stage in this proceeding, without 3 ection by Delta 
and Eastern, and the economic question now presented is whether, if the re- 
aligned segment is extended beyond Panama City to Tallahassee, Orlando, and 
Miami, operations conducted by Southern over the new mee can be profitebie 


——— 


en 
significant that Eastern, while criticizing certein aspects 
apperently found no difficulty in discern =< the 
Sse peaeionte Ss and Es “ey had been employed, although it did a 
revised forecast "ferent date for assessing existing schedules (Octoder 
than we hed erploye 
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from the outset as well as in the long run. Our analysis shows that they can be. 


Indeed, we regard our revised forecast that Southern will carry abouts 110,000 
Miami /Orlando passengers in 1970 as conservative. Both Southern and the 
Bureau of Operating Rights forecast substantially more passengers even in 
1969. 2 Miami--end, increasingly, Orlando--is a major traffic hub which 
requires and justifies the type of service that a regionally oriented local 
service carrier can provide. Despite the protestations of Eastern and Delta 
concerning the alleged wprofitability of this extension for Southern, we 
cannot escape the conviction that their real fear is Southern's likely success 
in profitably exploiting it. 

In addition to challenging our traffic and financial forecest for 


Southernts segment 2 extension into Florida, Delta in its motion for stay 


_argues on other grounds that our selection of Southern rather than it for 


Memphis/Birmingham-Orlando/Miami authority was aroitrary, conclusory, and un- 


supported by substantial evidence. We find Delta's additional contentions 
similarly umpersuasive. 


First, Delta errs in claiming that the Board failed to analyze the needs 


of the markets at issue and to weigh the Southern and Delta proposals in light 


of those needs. With respect to the Memphis /Birmingham-Florida markets, 

the Board weighed the overall service benefits inherent in each proposal. In 
so doing, it considered the needs not only of the Memphis-Miami market, on 
which Delta Sxgonee to focus, but of all. the other primary marvece at issue 


a eee ———- 


~ ——— _ ——EE eee S 
ee On brief to tne Board, Southern forecast about 120,0064 and the 
Bureau in its revised exhibits forecast about 118,000. 


«¢] 


in this phase of the investigation, i.e., those between points in Southern’s 


existing service area ond the new Florida points at issue.) The Board con- 
cluded that Southern'’s proposal, oy concentrating on these primary local 

markets offered them collectively greater service venefits than did Delte's 
proposal, which was geared to long-heul Chicezo/St. Louis/xens as City-southesa 
service. Thus, Southern will provide a eeecer number of schedule frequencies 
than Delta in most of the markets they both propose to serve, and will in 
eddition offer single-plane service in a nunber of small Alebama-Florida markets 
which Delta cennot serve. As a whole, Southern offers first single-plane 

and first z stv ostantially more paaneneers than Deita in 


ste 


the primary locel markets at issue, as detailed by the examiner and restated 


Oux findings concerning service benefits are fully supported by 
the record and are not, in fact, disputed by Delta. It was on the basis of 
these findings, and because we found that Southern, a subsidized locel service 


carrier, would be strengthened by the award, that we selected it over Delta for 


the new authority et issue. 


In short, the Board did consider and balance the factors favoring each 
of the proposals in light of the aggregate of service SoES of the southeastern 


aree which is the focus of this investigation. It found Sou whern better suited, 


on balance, to provide this service on the basis of valid decisional eriteria-- 


the carrier's superior service proposal in the primary loca 1 markets and the 
c 


fact that it will be strengthened by the award--supported by substantial 


evidence. 


ee eee AS 
~ 


~— 397” Supra, p. 6. 
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“Delte js incorrect in assuming that its existing limited authority and 


historic traffic participation in the Memph vis /Bi rmingham-Orlend Go/vi ami 
markets, or the superior service it proposed in aoe of these markets 
(principally Memphis-Miemi), were either overlooked or ignored. On the cor- 
trary, we were aware of these facts, and weighed them in the selection process 
as factors favorable to Delta, but found them overbalenced by the factors 
cited above which militate in favor of en award to Southern. 

Nor did we overlook the possibility of both extending Southern into 
Florida and at the seme time improving Delta's authority in certain of the 
aes. markets. This course of action would produce some public service 
benefits ,» particwarly in the Memphis-Miamt market, but it would do so only 
at the cost of diverting traffic which Sou thern could otherwise carry, 
lessening the degree to which the carrier will be strengthened, jeopardizing 


the small subsidy need reduction we anticipate it will earn at the outset, 


and impairing its future ability to schedule improved service from its ex- 


elusive points to’ the Florida huos. As in Service to Tucson, supra, and 
other cases, we concluded that Southe:n's advantages in a broader group of 

? ~ o » 
markets outweighed Delta's in a few, and that the overall benefits resulting 


from the selection of Southern alone require a deperture in this instance 


from our general policy of giving ee rererce to a carrier seeking improved 


7 


authority in markets in which it has an existing stake. 


DO] Correlative to Delta's historic traffic participation in these 
markets is the diversion it will suffer as “the result of Southern's selection. 
We do not find it necessary to estimate this diversion pre -cisely, since it 
clearly will emount to no more than a very small. percentage of Melta's 
system traffic and revenues, and will plainiy not jeopardize the financi 


health of the carrier. 
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3. AtLanta-Nashville nonstop authority. ; 


Delta raises similar, though more conclusory, coutentsons with respect 
to our award to Southern of Atlanta-Nashville nonstop authority. In our judg- 
ment our award to Southern was grounded on legitimate, fully supported de- 
cisional standards and was therefore legally por eieiensy Specifically, we 
found that the award would strengthen Southern, and that the carrier would meet 
the primary need of the Atlanta-Nashv. ille market for local turnaround service, 
whereas Delta proposed service that was essentially an aajunet of Chicago long- 
haul operations. While Delta's proposed initial service Bee of three no 
round trips would result in substantiel service venefits, we believed that in 


the long run the needs of this market--two-thirds of whieh is comprised of local 


tlanta-Nashville traffic--can best be served by a carrier geared to the local 


market. i especlally true where, as here, the two, incumbent carriers 


operate t all of their flights beyond one or both points to such 
21/ 


distant cities as New York, Detroit, Chicago, and Mient.| We also con- 
cluded that Delta’s proposal did not promise sufficient public benefits to 
justity depriving Southern of much of the benefit of the Atlanta-Nashville one- 
stop authority awarded it earlier in this case. 

Delta expressly challenges only the latter finding, | arguing that we pre- 
judiced its rights by violating our asserted pledge to "maintain the status 
quo" with respect to this market. No such pledge was “nade, however. Delte 
epparently refers to 4 statement in our order taking partial review of the. 


aly. In the recent Dalles/ Fort £ Worth-Phoenix Seni Nonstop Service ca ase, Order 
69-7-137, July 2h, 1959, we selected Delta to serve a Market where nearly two- 
thirds of the traffic moves beyond the terminals, in part because its proposal 
was geared to the needs of that market*s long-havl passengers. Here, by con- 
‘trast, we are selecting Southern in significant measure vecause its system and 
its service proposal. are both geared to the very different needs of the local 


passengers in a market pradominantely local in character, 


initial decision in this proceeding, What we said at that time was only 
that we would impose an intermediate-stop requirement on Southern's new on- 
- 
segment Atlenta-Nashville authority to preserve for review the issue of nonstop - 
authority in the market. Our subsequent findings on review with ‘respect to 
wlente-Neshville nonstop authority were in no way inconsistent with this 
statement. Moreover, even if we had not already affirmed the examiner’s 
award of Atlanta-Nashville one-stop authority to Southern, this would in any 
event have been a factor in our decision as to which carrier should be awarded 
_ the nonstop authority. 
Finally, we note that, apart from its failure to denonstrate error in 
the Board's findi ngs and conclusions, Delta has not shown, or even alleged, 
that it will suffer eacmeneore injury in the absence of a stay o f the 
challenged awards to Southern, Accordingly, we have decided on the basis of 


all these reasons to deny Delta’s motion for a stay. 


4. Service to Key West, 


Southeast argues that instead of proposing an intercarrier sgreement 


. th 


between it and National for substitute service in the Miami-Key West 


merket, tne Board showld rather certificate Southeast temporarily and 
at the same time suspend National, Subject to a condition requiring the 


latter to resume service in the event Southeast should default on its 


certificate obligations. “In our judgment, such an arrangement would 
tot be es. effective as the proposed intercarrier agreement in safeguarding 
the quality of service in the Miami-Key West market. Under the latter, 


for instance, National. would if nec essary provide finencial stopere for 


227 “in order to preserve these issues for review wees Srithhol ding 
from Southern the other benefits of its route realignment, we will incluie in 
the smended certificate for Southern issued herewith nesteneeione which will 
preserve the status. guo as to its Cherlotte-Columoia-Cherleston aucvhority, and 
will require it to make an intermediate stop on Atlanta-Neshville flights." 
Footnote 1 to Order 69-2-86, February 18, 1959. 
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Southeast 's i eae Oe eS obligation in the market, 
and would be required £6 peeene egican peers at any tine South- 
east failed to provide the minimum level of service specified in the 
agreement. For this reason, and ean erranan concetes that al 
substitute-service arrangement would 6 @ welcone’ inprovenent cate the 


existing situation (with both Southeast and National in the market), we 
will deny the carrier*s request for certification. 

To the extent they have not been expressly dealt with herein, we 
find the contentions of the parties seeking reconsideretion or other 
relief to be without merit. | 

ACCORDINGLY, IT IS ORDERED THAT: 

1. An amended certificate of public convenience end necessity in 
the form attached hereto be issued to Southern Airways, Inc., for 
route 985-2 | 

2. Said certificate shall be signed on behalf of the Board by its 


Secretary, shall have affixed thereto the seal of the Board, and shall 


be effective on November 24, 1969; 


3. Except to the extent granted herein, all petitions for recon- 


sideration of Order 69-9-132 be and they hereby are denied; 


23/ Tn addition to the restriction imposed by our decision on 
reconsideration herein, the certificate to be issued to Southern has 
been revised to reflect authority granted by Order 69~9-119 (extension 
of segment 8 to Guifport-Biloxi, Miss.), effective October 3, 1969, and 
Order 69-9-18 (Memphis-Chicago segment awarded in Gulf States-Midwest 


Points Service Investication), effective November 18, 1969. 


-~ 218 = 


kh. The motion of Delta Air Lines for a stay pencente lite of 
portions of the newly certificated authority avarded to Southern Airways 


in this preceeding be and it hereby is denied. 


GILLILLAND, Vice Chairman, MURPHY and MINETTI, Members, concurred in 


the above opinion and order. BROWNE, Chairman, and ADAMS, Member, did not 


take part in the decision. 


-" MABEL MeCART 


" Acting Secretary 


(SEAL) 


ie 


307 z 
Issued pursuant t 


jm 11-94 

UNITED STATES OF AMERICA Se 
CIVIL AERONAUTICS BOARD - eee 
WASHINGTON, D. C. 7 ree 70 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR LOCAL OR FEEDER SERVICE 
(as amended) 


for Route 98 


SOUTHERN ATRWAYS, INC. 


is hereby authorized, subject te the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, end the 
orders, rules, and regulations issucd thereunder, to engage in air 
transportation with respect to persons, property, and mail as foliows: 


1. Between the terminal point Charleston, S.C., the 
intermediate points Columbia, S.C., Charlotte, N.C., 
Greenville-Spartanburg, Anderson, and Greenwood, S.C., 
and Athens and Atlanta, Ga., and (a) beyond Atlanta 
the intermediate points Huntsville, Ala., and Chactencose 
and Shelbyville-Tullahome, Tenn., and the terminal point 
Nashville, Tenn., and (b) beyond Atlanta, the inter- 
mediate points Anniston, Gadsden, Birmingham, and 
Tuscaloosa, Ala., and (i) beycnd Tuscaloosa, the; inter- 
mediate points Columbus and Tupelo, Miss., and the terminal 
point Memphis, Tenn,, and (ii) beyond Tuscaleosa, the 
intermediate psints Meridian, Jackson, Laurel, and 
Hattiesburg, Miss., Mobile, Ala., and Pascagoula: and 
Gulfport-Biloxi, Miss., and the terminal point t New 
Orleans, La-;. 


Between the terminal point Memphis, Tenn., the intermediate 

points Florence-Sheffield-Tuscumbia, Decatur, and Huntsville, 
Ala., and (a) beyond Huntsville, the alternate intermediate 

points Birmingham, Ala., or Atlanta, Ga., the intermediate 

points Columbus, Albany, Moultrie-Thomasville, and Valdosta, 

Ga., and the terminal Bonne Jacksonville, Fla., and (b) beyond 
Huntsville, the intermediate points Birmingham, Montgomery, 

and Dothan, Ala., and Eglin Air Force Base, Panama City, and 
Tallahassee, Fla., and (i) beyond Tallahassee, the intermediate 
point Orlando, Fla., and the terminal point Miami-Fort G@auderdale, 
Fla., and (ii) beyond Tallahassee, the terminal point Jacksonville, 


Fla.; 
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Between the terminal point Memphis, Tenn., the intermediate 
points University-Oxferd, Tupelo, Columbus, Greenwocd, and 
Greenville, Miss., Monroe, La., Vicksburg, Jackson, Meridian, 
Laurel, Natchez, and Hattiesburg, Miss., Mobile, Ala., 
Pascagoula and Gulfport-Bilcxi, Miss., and Baten Rouge, La., 
and the termin2l point New Orleans, La.; 
Between the terminal point Memphis, Tenn., the intermediate 
points Jackson, Tenn., Florence-Sheffield-Tuscumbia and 
Huntsville, Ala., and Chattantoga, Shelbyville-Tuliahoma, 
Nashvilie, Cressville, and Knoxville, Tenn., and the terminal 
point Bristol, Va.-Tenn.-Kingsport-Jchnson City, Tenn; 


Between the terminal point Atianta, Ga., the intermediate 
points Coliumb:s and Albany, Ga., Dothan, Ala., and Panama 
City and Eglin Aiz Forse Base, Fla., and the terminal point 
New Orleans, La. >} 


Between the tezminal point Nashville, Tenn., the intezmediate 
points Huntsville and Birmingham, Ala.,-Jackson, Miss., and 
Mobile, Ala-, and the terminal point New Orleans, La.; 


Between the terminal print Huntsville, Ala-., and the 
terminal point New Orleans, La.3 


Between the terminal point Gulfpert-Biloxi, Miss., the 
intermediate points Eglin Air Force Base, Fla., Dothan, 
Ala., Columbus, Ga., and Washington, D. C. (te be served 
through Dulles Internatienal Airport), and the terminal 
point New York, N.¥.-Newack, N.J.5 


Between the terminal point Memphis, Tenn., and the terminal 
point St.-.Louis, Ms.3 


10.. Between the terminal point Memphis, Tenn., and the terminal 
point Chicago, Ill. 


The service herein authorized is subject to the following terms, 
condicicns, and limitations: ; 


_(1) The holder shall rendev service to and from each of the peints 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or tecminate er begin and 
terminate, trips at points short of tezminal points. e 


“he ODF 


“yo e 
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(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the hclder to 
serve such point prior to the effective date of this certificate. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in additicn to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein, other than e point required to be served through an airport 
named herein, threugh any airport convenient’ Bererer 


(3) On each trip eperated by the holder over all or par xt of one 
of the ten numbered route segments in this certificate, the holder 
shall stop at each point named between the point of origin and 
point of termination of such trip on such segment, except a point 
or points with respect to which (a) the Board, pursuant to such 
procedure as the Board may from time to time prescribe, may by 
order relieve the holder from the requirements of such conditicn, 
(b) the holder is autherized by the Board to suspend service, 

(c) the holder is unable to render service on such trip because 

of adverse weather conditions or other conditions which the holder 
could not reasonably have been expected to foresee or control, or 
(d) paragraph (4) or (5) below is applicable. 
(4) If the holder has scheduled two daily round trips toa 
given point on any segment, the holder may omit such point on 
any additional trip scheduled over all or part of such cee 
subject to the follewing limitaticns: 


(a} The holder shall schedule service to a ninimun.of) two 
intermediate points between the following pairs of points: 


Charlotte, N.C., or Greenville-Spartanburg, S.C., 
on the one hand, and Nashville, Tenn., on the other. 

Chicago, Ill., or St. Louis, Mo., on the one hand, and 
Miami-Fort Lauderdale, Orlando, or Se 'Fla., 
on the other (exclusive of Memphis, Tenn.). 

New Orleans, La., or Panama City, Fla., on the one 
hand, and Washington, D.C., or New York, N.Y. ~Newark, 


N.J., on the other. 


(b) The holder shall schedule service to a minimum of one 
intermediate point between the following pairs of points: 


Atlanta, Ga., and ‘Charleston, S.C., Charlotcre, N. C., 

Jacksonville, Fla., Memphis, Tenn., or New Orleans, La. 
Birmingham, Ala.,.and New Orleans, La. ‘ ¢ 
Memphis, Tenn., and Nashville, Tenn. 
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(5) If the holder has scheduled one daily round trip to 
Crossville, Tenn., on segment 4, or Dothan, Ala., on segment 2, 
the holder may omit service to such point on any additional flights 
scheduled over ail or part of such segment, : 


(6) The holder shall not provide single-plane service between 
Atlanta, Ga., or Jacksonville, Fla., on the one hand, and 
Washington, D.C., or New York, N.¥.-Newark, N.J., on the other. 


(7) The holder shall not schedule turnaround service between 
_the following pairs of points: 3 . 


Atlanta, Ge.; and Birmingham, Ala., or Columbia, S$.C._ 

Bristol, Va,-Tenn.-Kingsport-Johnson City, Tenn., and 
Knoxville, Tenn, 

New York, N.Y.-Newark, N.J., and Washington, D.C. 


" (8) The holder is authorized to render flag-stop service by 
omitting the physical landing of its aircraft at any inter- 
mediate point scheduled to be served on a paxticular flight: 
Provided, That there are no persons, property, OF mail on the 
aircraft destined for such point, and no such traffic available 
at such point for the flight at the scheduled time of departure. 


(9) The holder's authority to engage in the transportation of 
mail with respect to those operations set forth in Appendix B 

- to Order 69-9-132 is limited to the carriage of mail on a non- 
subsidy basis, i.e., on 2 service mail rate to be paid entirely 
by the Postmaster General, and the holder shall not be entitled 
to any subsidy with respect to such operaticn-. 


The exercise of the privileges granted by this certificate shall 
be subject to such other reasonable terms, conditions, and limitaticns 
required by the public interest as may from time to time be prescribed 
by the Board. : 

The services authorized by this certificate were originally estab- 
lished pursuant to a determination of policy by the Civil Aeronautics 
Boaré that in the discharge of its obligation to encourage and develop 
air transpertation under the Civil Aeronautics Act, as amended, it is 
in the public interest to establish certain air carriers who will be 
primarily engaged in short-haul air transportation as distinguished 
from the service rendered by trunkline air carriers. In accepting this 
certificate, the holder ackncwledges end agrees thet the primary purpose 
of this certificate is to authorize and require it to offer short-haul, 

ar2ct 


local or feeder, air transportaticn service of the character described 
above. 
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The holder acknowledges end agrees that it is.entitled to receive 
only service mail pay for the mail service rendercd or to be rendered 
solely in connection with operations specified in paragraph (9), and 
that it is not authorized to request or receive any compensation for 
mail service rendered or to be rendered for such operations in excess of 
the amount payable by the Postmaster General. 


This certificate shall be effective on November 24, 1969. 


The authorization to serve Crossville, Tenn., shall expire on 
February 4,°1969. 1/ The authorization to serve segment 7 shall 
expire on May 23, 1971. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the’ 21st day of November, 1959. 

/ H = 
MABEL McCART 


Acting Secretary 


1/ On August 1, 1968, the holder filed an application in Docket 20079 
for renewal of this authorization. 
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. A907 
Southern Airways eRe. 5 
Financial Estimate, CY 1970 sea ; 


Birmingham-Miami Extension 


Passenger revenue - $4, 988,363 
Other revenue at 10.52% é 52h.,776 
Total commercial revenue , $5,513,139 


$2,626,966 


Direct operating exrense 


Indirect operating expense 2,240,489 
Total operating expense $4, 067,455 


$ 645,684 


Overating profit 


Return and tax requirement $ 625,658 


Subsidy need reduction : $ 20,016 


Local Service Air Carriers' Unit Costs for year ended March 31, 
1969, used for indirect costs; Carrier's costs used for direct 
costs and return and tax. 
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Analysis of Adjustments Proposed by Eastern Air Lines 


Eastern suggests several adjustments to the Board's 1970 revenue 
forecast for Southern. We accept two of these,1/ and the balance we 
accept in part or reject as indicated below: 2/— 

a. Eastern is correct that mathematical errors occured in cal- 
culating stimulation in the Memphis-Dothan and the Montgomery-Birmingham/ 
Dothan/Memphis markets, 3/ and in calculating participation in the Miami- 
Birmingham markets pursuant to the QSI methodology. These have been 
corrected in the appendix, : 


However, we have not used passenger traffic as recalculated by 
Eastern for two reasons. First, as Southern observes, Eastern's own 
calculations contain mathematical errors. Second, we have not, like 
Eastern, compared the base period in 1967 to October 1, 1969 schedules 
in calculating QSI points. Instead, we adhere to the comparison of 
1967-July 1, 1969 schedules in accordance with our original forecast. 
Eastern has not shown that the use of the October 1 pericd for comparison 
purposes produces a more reasonable result. Moreover, schedules are 
constantly being revised and the efficacy of adjusting forecasts to the 
latest published schedules is at best marginal. As Southern points out, 

‘Eastern, the incumbent carrier in most of the markets concerned, increased 
service between July and October 1, but, on the other hand, even more 
recent schedule data (October 26) shows that Eastern has deleted entirely 
its nonstop Memphis-Miami service. Obviously, deletion of: such service 
would considerably increase Southern's participation in the market above 
that which we have forecast. — 


ss b. Eastern'’s contention that Southern's participation in the 
Birmingham-Nashville market should be reduced from 95 percent to 33 per- 
cent in light of the service being provided by Eastern is accepted. On 
the other hand, Southern contends that the total market would be larger 
than forecast because of the stimulative effect of a pattern of service 
provided by botn Southern and Eastern. Since we have not adjusted the 
total market figure, the passenger forecast of Southern's participation 
may be underestimated, - = weet 


1/ Specifically, we agree that the stimulation factor for additional 
interline connecting passengers in the Miami-Dothan/Eglin markets should 
be eliminated, and that Eastern's allowance for self-diversion is reasonable. 

2/ All adjustments that are accepted are also shown in the notes 
to Appendix A hereto; the revenue impact has been calculated in accordance 
with October 1 fares. 

3/ Traffic in the Memphis-Miami market has not been adjus#:d since, 
contrary to Eastern, there was no mathematical error. Eastern's suggested 
adjustment is itself incorrect because of various mechanical and mathematical 
errors (which Southern sets forth in detail in its answer), as well as the 
fact that Eastern employs the October 1 schedules as indicated below. 
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However, contrary to Eastern, there was no mathematical error in 
the original forecast resulting in an overstatement of 7,635 passengers. 
Southern is correct that the total stimulated market of 22,913 passengers 
includes 7,635 connecting passengers and that the Board's original fore- 
“cast omitted by inadvertence @ reference to footnote 8 which indicated that 
the total market forecast includes connecting pececrests- 


ce. We reject Fastern's contention that all Muscle Shoes (Florence- 
Sheffield-Tuscucbia) traffic, representing $106, 677 in revenues, according 
to Eastern, should be eliminated since only one-way service will be tro- 
vided. Eastern has apparently failed to recognize that ‘because Southern 
is presently serving Muscle Shoals-Birmingham/Dot han markets, our fore- 
cast constitutes stimulated passengers only in these markets; and second, 
that because Muscle Shoals is an exclusive Southern point, some traffic 
will be carried in the new Muscle Shoals markets, Muscle Shoals-Miemi 
Orlando/Tallahassee, whether or not the service constitutes an "effective 
single-plane service. Accordingly, we have eliminated stimulation and 
‘reduced Southern's participation to one-half of that attributable to 
first single-plane service in the new markets to reflect! the pattern of 


service proposed. : 


d. Finally, Eastern has erroneously, meduced on- line connecting 
traffic revenue by assuming that certain markets would not generate on- 
line connecting traffic. u/ Wnile it is true that some markets, by reason 
of their geographic location or otherwise, would not Eroduce on-line con- 
necting traffic, Eastern has not shown that our overall?’ judgment estirate 
is incorrect. In several recent cases we have increased total revenues 
(for all markets) by 15 percent to estimate on-line connecting traffic 
for local service carriers. While the percentage applied is a judgment 
estimate, we believe that its application is reasonable in this case. 

As indicated above, the points on Southern's system are geographically 
situated so that traffic can be fed froma large number of points via 

the cities which will receive single-plane service, Most of these points 
are served exclusively by Southern, and the carrier will possess strong 
economic incentives to route traffic beyond the connecting point on its 


own services. 


Eastern's other objections, which are not costed as part of its 
financial adjustments, and are apparently offered as afterthoughts, have 
no merit. First, Eastern suggests that Southern's participation should 
be reduced in certain markets because the mechanical application of standard 
methods for determining participation produces unreasonable resuits, and 


illustrates its point with markets that appear to be overstated for Southern 


4] This adjustment is not noted in the text of Eastern's petition, 
The markets 


but appears in footnote 20 to Appendix A of Eastern's petition. 
concerned are Miami -Orlando/Nash wille and Orlando-Nashville. 
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While some moéificetion of the forecast in several markets on the desis 
of judgment would not be umregsonetle, such adjustments would, on 
balance, make the overall result more favorable to Scuthern. Second, 
contrary to Eastern, first single-plens service was correctly eredited + 
Southern the Bgl in-Birninghan/Nenpais/Montgonery markets since Serer 


did not offer single-plane service in the vase yeriod. Third, Fesvern is 


correct in asserting that there was "multiple stimul 


also incorzs 22 
“@urlication of traffic,” except for the two minor corrections 


footnote 2 to Appendix A. Last, Eastern is in error 
in eccondance with certein cited cases, the Board assumes 

eve only 85 percent of its first year earner 
the issues of 
The Searare 


cant will ac 
cited by eactern concerned subsidy issues, not 


ovls 


convenience and necessity for new route awards. 


route cases was recently articulated in the Service Se fees 


Order 69-9-110, cee wer 18, 1969--namely, thet the first yeer is 
assuméd to be a stab pilized year. 
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COUNTERSTATEMENT OF THE CASE 
The case is as set forth in the counterstatement 
of respondent Board (Brief of respondent, pp. 2-9) and 
Southern's principal brief (pp. 1-18). It will not be restated. 
The assertion by Memphis that "Both the Board and the Examiner 
totally ignored Memphis! evidence and argument and made no 
findings concerning the issues squarely raised by signi! with 


respect to the need for improved Memphis-Florida services 


ZL 
(Brief of Memphis, p- 2) is ames Indeed, Memphis , at 


TT i 

l/ Memphis, like Delta, failed to petition the Board for reconsidera- 
tion to raise such a contention. Further, unlike Delta, Memphis 
neglected to petition this or any Court for review of the Board's 
decision. Not until its Namicus" filing on February 24, 1970, nearly 
six weeks after the January 14 due date for briefs in support of Delta's 
position, did Memphis publicly avow any conceit that it had been 
‘totally ignored." 
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SUPPLEMENTAL BRIEF OF INTERVENOR 
SOUTHERN AIRWAYS, INC., 
IN OPPOSITION TO BRIEF FOR AMICUS CURIAE 
COUNTERSTATEMENT OF THE CASE 

The case is as set forth in the counterstatement 
of respondent Board (Brief of respondent, pp. 2-9) and 
Southern's principal brief (pp. 1-18). It will not be restated. 
The assertion by Memphis that "Both the Board and the Examiner 
totally ignored Memphis! evidence and argument and made no 
findings concerning the issues squarely raised by it" with 


respect to the need for improved Memphis-Florida services 


aL i 
(Brief of Memphis, p. 2) is Peer eats Indeed, Memphis, at 


1/ Memphis, like Delta, failed to petition the Board for reconsidera- 
Fion to raise such a contention. Further, unlike Delta, Memphis 
neglected to petition this or an Court for review of the Board's 
decision. Not until its "amicus" filing on February 24, 1970, nearly 
six weeks after the January TH due date for briefs in support of Delta's 
position, did Memphis publicly avow any conceit that it had been 
‘totally ignored.” 


pages 14 and 15 of its brief, quotes the very findings 

whose existence it would deny (Order 69-9-132, p- 53 

J.A. 221; Order 69-11-94, p. 14; J.A. 302), and argues that 
they were made “pbelatedly" and are not sufficiently numerical 
in comparing the degree of the Memphis-Miami need on the one 
hand, and on the other, the damage triplication of Memphis- 
Miami nonstop routes would inflict on Southern's exclusive 
point-Florida services and "Jong run. . .participation in 

the development of the Memphis-Miami market" (Order 69-9-132, 
p. 53 J.A. 221). 


ARGUMENT 


THE BOARD'S FINDING THAT THE PUBLIC CONVENIENCE 
AND NECESSITY DO NOT REQUIRE CERTIFICATION OF 
DELTA, IN ADDITION TO SOUTHERN, TO PROVIDE NONSTOP 
MEMPHIS-MIAMI SERVICES IS LEGALLY SUFFICIENT AND 
SHOULD BE AFFIRMED. 

Section I of Memphis! argument (Memphis, Brief, 
pp. 19-22) is, in substance, that had the Board not made 
findings on the issue of triplicating nonstop authorities in 
the Memphis-Miami market, remand would be required. 

Section II of Memphis' argument, however, dis- 
closes that the Board made such findings. This would solve 
Memphis' problem except that its brief goes on to argue that 


these findings are not sufficient. 


The deficiencies Memphis claims are four: 


1). In Order 69-9-132, the Board used the 
‘might" rather than "would" in describing 
the adverse consequences that would flow from 
awarding Delta nonstop rights (although in 


word 


order 69-11-94, it used the word "would") 
(Memphis, Brief, p. 23)3 

2) The Board did not quantify the public 
service benefits Delta would provide (Memphis, 
Brief, p. 23)3 | 

| 

3) The Board did not quantify the revenue 
diversion Delta would inflict, which the Board 
held “would. . .jeopardize the small subsidy 
need reduction we anticipate [Southern] will 
earn at the outset. . ." (Memphis, Brief, 
p. 23)3 and | 


4) The Board did not quantify Southern's 
future participation in the development of the 
Memphis-Miami market (Memphis, Brief, p. 23). 
Each of these complaints is without substance. 
| 
The Word "Might" In Order 69-9-132, Supplanted 
By The Word "Would" In Order 69-11-94, Denotes 
Not A "Bare Possibility" But An Unacceptably 
High Risk. 
Memphis argues that the Board's use of the word 
"might" in Order 69-9-132 in finding that a nonstop Memphis- 
Miami award to Delta would impair Southern's short-term subsidy 
reduction potential and long run Memphis-Miami participation 
denotes a "bare possibility (not probability)" of these 
adverse consequences (Memphis, Brief, p- 24; emphasis in original). 
This is an unacceptable reading of the finding, 
particularly in view of the Board's use of the word, "would" 
in connection with these same adverse consequences in order 


69-11-94. The correct reading of the finding is that 


authorization of Delta to provide nonstop service between Memphis 
| 


and Miami would create a risk unacceptably high, in the light 


of the objectives of the proceeding, that Southern would 
pe unable to achieve the forecast short-run subsidy need 
reduction and would be precluded from a long-run foothold 
in the terminal-to-terminal market. 

The short run finding involves @ fragile 
$20,000 subsidy reduction forecast by the Board. Divided 
by the present one-way fare of $60.00, that figure yields 
@ miniscule 333 passengers. Memphis has a rather low 
opinion of the public benefits of Delta's proposed nonstop 
service if it doubts that such service would convenience 
half a passenger per day in each direction who would other- 
wise ride on the piston services Southern proposed. 

The long-run finding obviously has to do with 
Southern's ability to provide schedule improvements in the 
future, beyond those proposed for the forecast year. Since 
the Board had under consideration a certificate of indefinite 


duration, it was required to, and did, consider the effect 


nonstop service by Delta would have on Southern's future 


ability to improve the convenience of its schedules for 
Memphis-Miami passengers. Delta, of course, is a carrier of 
considerable resources, which "night" operate a level of 
nonstop services that would prevent Southern from making 
such improvements. The Board, properly, was unprepared to 


take that risk. 


B. The Board Set Forth Sufficient Findings 
As To The Public Service Benefits Delta 
Would Have Provided. 


It is unclear to Southern what memericed. 
findings Memphis believes the Board should have aacaced 
with respect to Delta's Memphis-Miami proposal. Ifa daily 
nonstop round trip is a "public service benefit," the number 
is one. If "public service benefit” as used in the brief 
of Memphis means passengers convenienced, it would have been 
flagrantly improper for the Board to make an unweighted 
numerical comparison between Delta's Memphis-Miami passengers 
and Southern's exclusive point-Florida passengers. The 
reason for this is that the "benefit" of an improvement - 
over existing one-stop, competitive services available to 
one passenger is far less than the "benefit" of a new direct 


flight for a passenger who previously had no service on a 


single plane or even by a single company. First single-plane 


and single-carrier services are qualitatively greater 
"public service benefits" than mere increases in the Epoed 
or number of flights already provided by one or more companies. 
This principle is a matter of common sense. An example should 
serve to illustrate it. 

Prior to Southern's inauguration on February 15; 
1970, of services over the route awards at issue in this 


proceeding, it was necessary for persons who wished to fly 


between Memphis and Orlando to fly to Atlanta and make a change of 


planes in order to complete their journey. Today, these 
passengers have available two Southern DC-9 jet round trips, 


1/ 


making one and two stops, respectively. — If these flights 
were for any reason to be discontinued, the passengers would 
again suffer the inconvenience of having to fly to Atlanta 
and change planes. 

These same flights continue beyond Orlando to 
Miami. Southern's two-stop Memphis-Miami round trip is the 
fastest available to the Memphis-Miami traveler, involving 
an elapsed time of three hours in each direction. The second 
fastest, Delta, operates a 3 hour, 6 minute flight in one 
direction and a 3 hour, 37 minute flight in the other. Eastern 
also has service in the Memphis-Miami market. Discontinuation 
of Southern's services would cause inconvenience to the Memphis- 
Miami passenger to the extent that it would oblige him to 
choose a slower, but still direct, service provided by Delta 
or Eastern moving via the Atlanta gateway. The inconvenience 
to this passenger, however, is clearly not as great as the 
inconvenience to the Memphis-Orlando passenger, or to any 


other passenger whose only direct one-plane service is provided 


if Official Airline Guide, Quick Reference Edition, April 1, 
970. The schedules provided by carriers as published in the 
Guide are at all times officially noticed by the Board pursuant 
to 34 C.F.R. §302.24(m) (1). 


by Southern under the awards at issue. 

Thus, the Board was clearly correct in not 
basing its findings on an unweighted numerical comparison of 
Delta's additional competitive services in the Memphis-Miami 
market with Southern's services to passengers largely without 
any direct service prior to Southern's inauguration of them. 


C. There Was No Need For The Board To Attribute 
A Dollar Diversion Figure To Delta's Proposal. 


As set forth earlier, the $20,000 subsidy need 


reduction the Board forecast Southern could obtain is the dollar 
equivalent of 333 one-way fares between Memphis and Miami . 
If either Delta or Memphis suspects that Delta's nonstops 
would not wipe out the Board's forecast subsidy need reduction 
for Southern, it is its duty to speak up and justify its low 
assessment of the usefulness of Delta's proposal. Southern 
believes it is uncontested that a nonstop jet round trip 
would divert more than half a passenger per day in each 
direction. 
The Board Could Not And Need Not Quantify 
Southern's Future -- I.E. "Long Run” 
Participation In The Development Of The | 
Memphis-Miami Market. 
The final complaint of Memphis is that the 
Board did not set forth a numerical finding with respect to 
Southern's "long run. . .participation in the development 
of the Memphis-Miami market." "Southern's procossaees 
Memphis argues, "was focused solely on intermediate markets 


between Memphis and Miami and not the larger terminal-to-terminal 


market. Thus, the decisional relevance of the latter 
'finding' on future participation is obscure to say the 
least." (Memphis, brief, p- 23, 2- 1). 

While it is true that Southern's schedules as 
proposed some years ago for a particular forecast year were 
not especially convenient for Memphis-Miami travelers, this 
fact does not render the Board's finding on a "long-run. . - 
participation” obscure. The finding is readily understandable 
as a finding that Southern, in the exercise of prudent 
management, would at a future date wish to improve the 
convenience and attractiveness of its Memphis-Miami schedules, 


and would be precluded from so doing if Delta were permitted 


to operate nonstop. ‘The fact that Southern is in fact now 


providing better service between Memphis and Miami than it 
proposed is illustrative of the possibilities comprehended 

in the Board's finding as to "long-run. . -participation." 

The finding would be “obscure” only if there were some 
irrational requirement that the Board, in issuing certificates 
of indefinite duration, confine itself myopically to 
consideration of a rigid set of schedules to be offered 
during a single forecast year, and eschew all considerations 


of “long-run” development. 
CONCLUSION 


Memphis has received substantial benefits by 
virtue of the Orders of which it here complains, including 


| 
a virtual doubling of jet frequencies to Miami and first 
single-plane jet flights to Orlando. Its arguments to this 
Court that the Board should have killed the goose that laid 
the golden egg by undermining the services Southern could 
provide are without substance, and the Board's orders under 


ywview are free of error. 
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_ UNITED SFATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,557 


DELTA AiR Lines, INC., 


Petitioner, 
Vv. 


CiviL AERONAUTICS BOARD, 

Respondent. 
SOUTHERN AIRWAYS, INC., 

Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUES PRESENTED 


I. Whether the Civil Aeronautics Board can structure an airline 
route case by sole and express reference to the needs and 
routes of a specific air carrier, and then proceed to deny com- 
peting applications by sole and express reference to the needs 
and routes of that same specific air carrier? 


_ Whether the Board has not in this Investigation denied Delta a 
fair comparative determination by failing and refusing to apply 
the decisional criteria which are required by the Federal Avia- 
tion Act and which have been applied by the Board in similar 
cases? 


. Whether Delta has not in this Investigation been deprived of 
both a comparative hearing and a fair comparative determina- 
tion by the Board’s use of 1970 data, hastily pulled together 
after the close of the hearing, for the sole benefit of Southern? 


IV. Whether the Board’s findings in this Investigation were not in- 
adequate to support its decision and to permit judicial review? 


This same administrative proceeding was previously brought before 
this Court by National Airlines for review of the Board’s failure to 
order consolidation with other proceedings pending before the Board, 
National Airlines, Inc. v. Civil Aeronautics Board, No. 21,373. In 
this case, petitioner’s motion for partial stay was denied by an order, 
per curiam, dated December 18, 1969. 


REFERENCES TO RULINGS 


The Orders of the Civil Aeronautics Board herein appealed are 
Orders 69-9-132 (served September 25, 1969) (J.A. 215) and Order 
69-11-94 (served November 21, 1969) (J.A. 289), and are repro- 
duced as part: of the Joint Appendix. 


STATEMENT OF THE CASE 


A. The Nature of the Case. 


This is a proceeding to review two aspects of an administrative 
decision by Respondent, the Civil Aeronautics Board (the “Board’’), 
in the Southern Airways, Inc., Route Realignment Investigation 
(Docket 18610), which resulted in the award of new airline routes 
to Intervenor Southern Airways, Inc. (“Southern’”’). 


Petitioner, Delta Air Lines, Inc. (“Delta”), seeks judicial review 
of so much of the Board’s final order (Order 69-9-132) (J.A. 215) 
and its order on reconsideration (Order 69-11-94) (J.A. 289) as: 


(1) Amended Southern’s certificate of public convenience 
and necessity (a) by extending Southern’s routes in 
Tennessee, Alabama, and northern Florida (as rea- 
ligned earlier in the Investigation) to the new points 
Orlando and Miami, thereby enabling Southern to pro- 
vide non-stop Memphis-Miami and Birmingham-Miami 
service, and (b) by authorizing Southern to operate 
non-stop over its existing restricted route between At- 
lanta and Nashville; and 


Denied Delta’s parallel applications (a) to enlarge its 

existing one-stop Memphis-Miami and Birmingham- 

Miami authority so as to enable Delta to provide ser- 

vice non-stop and via new intermediate points, and 

(b) for new authority between Atlanta and Nashville. 
Delta’s petition is confined to the foregoing aspects of Order 69-9- 
132, in which no change was made by Order 69-11-94. 


B. The Course of the Proceedings and 
Their Disposition Below. 


The Investigation was instituted by the Board sua sponte on 
June 1, 1967, by Order E-25230 (J.A. 1). Therein the primary fo- 
cus of the Board was the realignment of Southern’s then existing — 
routes.! However, contrary to its usual practice, the Board also in- 
cluded major issues of substantial new route extensions for Southern. 


| 


1In Board practice, a route realignment proceeding contemplates the con- 
solidation of several existing route segments into different (and fewer) segments, 
in order to improve the operational flexibility of the certificate holder. In- | 
creased operating flexibility comes about in large part because of a Board re- 
quirement that flights operating between points on two different segments of 
an airline’s routes must stop at the junction point of the two segments. If the 
routes are realigned so that two such points are on the same segment, then the: 
junction is no longer a mandatory stop. 


Other carriers, including Delta, filed competing applications for 
the new authority in issue for Southern. Those competing applica- 
tions were consolidated into the Jnvestigation to the precise extent 
they came within the scope of the new authority which the Board 
had suggested for Southern, and were denied consolidation in all 
other respects. 


The prehearing conference was held in October 1967 and hear- 
ings were held before an Examiner of the Board in April 1968. The 
Examiner’s Initial Decision (the “I.D.”) was issued on September 24, 
1968 (J.A. 62). In it, insofar as here relevant, he recommended 
Southern’s extension to Orlando and Miami in conjunction with a 
further extension from Miami to Key West, which he found was a 
necessary ingredient to the financial success of Southern’s whole 
Florida extension. In connection with the realignment, the Exam- 
iner recommended a new Atlanta-Chattanooga-Nashville segment for 
Southern which included non-stop Atlanta-Nashville authority. The 
Examiner also recommended denial of Delta’s applications. 


Petitions for discretionary review of the Examiner’s I.D. were 
filed, and by Order 69-2-86 (J.A. 146), dated February 18, 1969, 
the Board granted partial review. Order 69-2-86 affirmed the rea- 
lignment of Southern’s existing routes and placed in effect the 
changes in Southern’s certificate necessary to carry it out, but 
granted review of the Examiner’s recommendations of Southern for 
new Florida authority and Atlanta-Nashville non-stop authority and 
his denial of Delta’s competing applications.” 


After briefs and oral argument, the Board, on September 24, 
1969, issued Order 69-9-132 (J.A. 215) deciding these issues. The 
Board extended Southern to Orlando and Miami (but not to Key 


2Delta has not sought and does not here seek review of Order 69-2-86. 


West), awarded Southern non-stop Atlanta-Nashville authority and 
affirmed the denial of Delta’s competing applications. Order 69-9- 
132 made Southern’s new authority effective November 24, 1969. 


On October 16, 1969, Delta filed with this Court its Petition 
for Review of Order 69-9-132. Four days later, on October 20, 
Delta filed with the Board a motion for stay of that Order pendente 
lite (J.A. 283). 


On November 10, 1969, the Board having failed to act, Delta 
moved this Court for a partial stay of the effectiveness of Order 
69-9-132, limited to those issues as to which judicial review was 
(and is) being sought. On November 21, 1969, by Order 69-11-94 
(J.A. 289), the Board denied Delta’s motion for stay and disposed 
of other parties’ petitions for reconsideration of Order 69-9-132.? 
Order 69-11-94 retained the November 24, 1969 effective date for 
Southern’s new authority, but in its papers in this Court in opposi- 
tion to Delta’s motion for a stay, Southern stated that service on 
these routes would not start until on or after February 15, 1970. 
This Court denied Delta’s Motion for a Stay by Order, per curiam, 
dated December 18, 1969. 


C. Statement of Facts. 


In Order E-25230 instituting the Investigation, the Board stated 
that, in formulating the case, it had not only looked at Southern’s | 
existing route system, but had also considered the carrier’s pending 
applications to determine whether any were “so closely related to 
our objectives of improving local service responsiveness to the needs 
of the public” that they should be included in the Investigation. In 
discussing the possibility of new service into Florida, the Board said: 


3Delta’s motion to amend its Petition for Review to embrace Order 69-1 1-94 
was granted by this Court on December 15, 1969. i 


“There is no single-plane service between Birming- 
ham or Huntsville and Miami, between Memphis and 
Orlando, and between Huntsville or Memphis and Tal- 
lahassee. Therefore, extending Southern into these 
Florida cities should improve service convenience to 
the public, and, at the same time, on the basis of our 
preliminary analysis, it appears that such operations 
would be profitable to the carrier. Since our objec- 
tive is to strengthen the carrier and afford it an op- 
portunity to reduce its subsidy requirements, we have 
confined our analysis to the relatively longer-haul mar- 
kets and higher density points. Thus, in our view, a 
route between Atlanta and Miami via Tallahassee and 
Orlando shows the greatest potential for profitability. 
Accordingly, rather than consolidate into this proceed- 
ing Southern’s applications which involve service to 
many smaller points, we will place in issue Atlanta- 
Miami authority via Tallahassee and Orlando.” (em- 
phasis added) (J.A. 2-3) 


Thus, from the very outset of the /nvestigation, the Board’s em- 
phasis has been on new authority for Southern, and on the possibil- 
ities of improving the financial results of Southern’s system. 


When the Investigation was instituted, Eastern held authority 
to provide non-stop service in both the Memphis-Miami and the Birm- 
ingham-Miami markets. Delta also held authority between each pair 
of cities, but was restricted to offering one-stop service. Despite its 
restriction, in the first six months of 1968 (the latest period for 
which official Board figures are available) Delta carried 87% of the 
Memphis-Miami passengers and 68% of the Birmingham-Miami pas- 
sengers. Delta has been, the major provider of service in these mar- 
kets for many years. 


With respect to the Atlanta-Nashville market, in 1967 Eastern 
and TWA each had non-stop authority. Southern could also serve 


the market, but because of route junctions and other restrictions 
was limited to two-stop service. Delta then had no authority at 
Nashville but, by the time of the oral argument in the Investigation 
(May, 1969), had been awarded Chicago-Nashville authority in a dif- 
ferent proceeding.* 


Between the institution of the Investigation on June 1, 1967 
and the beginning of the actual hearing, the scope of the issues was 
amended five times by the Board.> Southern was thereby enabled 
to seek a route between Miami and Memphis, both non-stop and with 
intermediate stops at Kennedy Space Center via Titusville-Cocoa Air- | 
port (“TI-CO”), Orlando, Tallahassee, Eglin Air Force Base, Dothan, — 
Montgomery, Birmingham, Huntsville and Muscle Shoals. 


Delta sought and was (by Order E-26044, J.A. 16) afforded con- 
solidation of applications for Atlanta-Nashville non-stop authority 
and for a new route between Miami and Memphis via TI-CO, Or- 
lando, Tallahassee, Birmingham, and Huntsville, which closely paral- 
leled the route sought by Southern. Grant of this route would per- 
mit Delta to operate non-stop over the segments Memphis-Miami and 
Birmingham-Miami. Delta would thereby also obtain its first author- 
ity at. Huntsville, Tallahassee and TI-CO. 


. After the issues were fixed, the Investigation proceeded to a 
prehearing conference before an Examiner of the Board. The “fore- | 
cast year” specified for prediction of traffic and financial results (as-) 
suming the grant of the new authority sought by each applicant carrier) 
was calendar year 1969.© There followed the exchange of direct and 


i 


4Order 69-5-25. The authority became effective on September 3, 1969. 


SQrder E-25325, dated June 20, 1967 (J.A. 7); Order E-25652, dated 
September 8, 1967 (J-A. 9); Order E-25665, dated September 11, 1967 (J.A. 
14); Order E-26044, dated November 28, 1967 (J.A. 16); and Order E-26260, 
dated January 19, 1968 (J.A. 51). 


®Report of Prehearing Conference, dated November 9, 1967 (J.A. 22). 
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rebuttal exhibits, and an evidentiary hearing before the Examiner— 
all based on the 1969 forecast year. 


Delta did not, at any stage, oppose the realignment of South- 
ern’s routes as proposed by the Board” and as requested by South- 
ern (even though it was clear that Southern would gain some traffic 
at Delta’s expense) except to the extent that realignment involved 
new authority for Southern for which Delta had also applied. 


1. The applicants’ service proposals. 


In order to appreciate the Jacunae in the Examiner’s I.D. and 
the Board’s subsequent opinions, it is necessary to consider the ser- 
vice proposals that the two applicants “exhibited” in this case, i.e., 
proposed in their exhibits to operate if granted the authority. These 
are set forth below for Delta and Southern, for the two routes in- 
volved in this proceeding. (See also facing map.) 


Memphis/Birmingham-Miami. Delta proposed to operate three 
new round trip flights per day between Memphis and Miami, via the 
following routings (and with the equipment indicated): 

(a) Memphis-Miami (jet), 
(b) Memphis-Huntsville-Orlando-TI-CO-Miami (jet), 


(c) Memphis-Birmingham-Tallahassee-Miami (jet).® 
Grr tel . 


7 Attachment B to Order E-25230 (J.A. 6), as amended. 


8The Memphis/Birmingham-Miami flights proposed by Delta would be new 
services and would be in addition to the one-stop and connecting services (all 
jet) provided by Delta between Memphis and Miami (via Atlanta) and between | 
Birmingham and Miami (via Atlanta). Delta’s and all other carriers’ existing 
flights are always before the Board and its Examiners through the Official Air- | 
line Guide, which is “officially noted” at all times pursuant to 14 CFR. Sec- | 
tion 302.24(m)(Dl. 


The flight labeled (a) would have originated in Kansas City and pro- 
ceeded over Delta’s existing route to Memphis, thereby providing not 
only non-stop Memphis-Miami service, but also Kansas City-Miami 
one-stop service. Flights (b) and (c) would have originated at Chi- 
cago and stopped at St. Louis on route to Memphis. 


Southern proposed three Memphis-Miami flights of its own: 
(a) Memphis-Muscle Shoals? -Birmingham-Montgomery- 
Dothan-Tallahassee-Orlando-Miami (piston engine), 
(b) Memphis-Birmingham-Montgomery-Eglin Air Force 
Base-Tallahassee-Orlando-Miami (piston engine), 


(c) Memphis-Birmingham-Orlando-Miami (piston engine). 
It also proposed a flight Nashville-Birmingham-Orlando-Miami (jet).1° 


Thus, with respect to Memphis-Miami, Southern proposed to op- 
erate one two-stop flight, one five-stop flight and one six-stop flight 
(all piston engine), compared with Delta’s new non-stop, two-stop 
and three-stop (jet) service. With respect to Birmingham-Miami, Delta 
proposed a new one-stop (jet) flight (in addition to its existing ser- 
vice via Atlanta), while Southern proposed a one-stop flight (jet) and 
a one-stop flight and two four-stop flights (piston engine). 


Nashville-Atlanta. Delta proposed to operate three new non- 
stop round trip flights per day in this market, as follows: 
(a) Chicago-Cincinnati-Nashville-A tlanta-Tallahassee-Orlando- 
Miami (jet), 


%Southbound only. -2 

10 Even after the February 1969 decision of the Board (Order 986) (J.A. 
146), Southern had mo authority to serve Tallahassee, Orlando or Miami. Ac- 
cordingly, these four flights represented all of the service Southern proposed in 
the Memphis-Miami market. 


10 


(b) Chicago-Nashville-A tlan ta-Augusta-Columbia-Charleston 
Get), 
(c) Chicago-Nashville-A tlanta-Miami (jet). 


Southern also proposed three daily round trips: 
(a) Atlanta-Nashville (et), 
(b) Atlanta-Chattanooga-Nashville Get), 
(c) Atlanta-Huntsville-Shelbyville-Nashville (piston engine).!! 


Thus, Delta proposed three non-stop jet flights compared with 
Southern’s non-stop jet, one-stop jet, and two-stop piston engine 
flights. 


Under Board practice, it is usual to compare such service pro- 
posals in reaching a decision. 


2. The Examiner’s Initial Decision. 


In his Initial Decision, the Examiner subdivided his discussion 

of “Florida Service” into the the following subheadings: 

Kennedy Space Center through TI-CO Airport (L.D., 

pp. 26-32) (J.A. 85-91); 

Huntsville-Mississippi Test Facility-Kennedy Space 

Center-Orlando (pp. 32-35) (J.A. 91-94); 

Huntsville-Atlanta TI-CO-Miami (p. 36) (J.A. 95); 

Panama City-Tallahassee-Jacksonville (pp. 36-39) 

(J.A. 95-97); 


Atlanta-Miami/Fort Lauderdale (pp. 39-50) (J.A. 
97-108); 


11 The Examiner did not consider this flight in making his recommendations | 
(LD., p. 19) (J.A. 78); rather he counted a round trip Atlanta-Chattanooga- | 
Jackson-Memphis and another round trip Charleston-Columbia-Chattanooga- 
Nashville. 
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Birmingham-Miami (pp. 51-52) G.A. 109-110); and 
Miami-Key West (pp. 54-60) (J.A. 112-118). 
The material under the first four subheadings has no direct bearing 
on Memphis/Birmingham-Miami, or on the issues before this Court; 
the headings are included here only for the sake of completeness, to 
give the scope of this portion of the I.D. 


Under the heading of Atlanta-Miami, the Examiner first de- 
scribed (but did not discuss) the following proposals: 
Southern’s requests for Atlanta-Miami and Birmingham- 


Miami (but not Memphis-Miami, which was nowhere de- 
scribed); 


Delta’s request for Memphis/Birmingham-Miami;, 


National’s request for Atlanta-Miami and Memphis- 

Miami; 

Northwest’s request for Atlanta-Miami. 
All the Examiner’s discussion was limited to Southern’s A tlanta-Miami 
proposal (see I.D., pp. 42-50) (J.A. 100-108). After lengthy consid- 
eration of whether Southern could realize an operating profit!? be- 
tween Atlanta and Miami, in competition with Eastern, Delta and 
National, the Examiner concluded: 


“In view of the multiple carriers certificated in the mar- 
kets, the limited benefits which would accrue to the 


12 Throughout this case it is important to note the two different terms used 
to show the success (or lack thereof) of a particular local service airline’s opera- 
tion, such as Southern’s. Operating profit (or loss) is the profit (or loss) from 
performance of air transportation, based on overall operating revenues and over- 
all operating expenses. It does not include nonoperating income and expenses 
or special items (such as interest on indebtedness) and is before income taxes. 
Subsidy reduction (increase) is operating profit reduced by a rate of return (us- 
ually about 10-12%) multiplied by the capital equipment utilized, and reduced 
further by any provision for taxes on income. 


12 


users, and the fact that even on assumptions most fa- 
vorable to Southern its proposed service would fall 
$425,000 short of yielding a return on investment 
after taxes, it is concluded that Southern’s proposed 
service between Atlanta and Miami is not required.” 
(L.D., p. 50) (J.-A. 108) 


The Examiner proceeded to dispose of the other carriers’ pro- 
posals (which he had theretofore only described) on the ground that: 
“Other applicants for authority between Atlanta and 
one or more points on Southern’s proposed segment 
to Miami would not meet any demonstrated need of 
users between Atlanta and the Florida points.” 
He went on: 

“Delta’s proposed service, of course, would benefit 
traffic between TI-CO and points to the west of the 
area served by Southern and Northwest’s proposed 
service would benefit users between Orlando and 
points on its system beyond the area served by 
Southern. However, one of the reasons for insti- 
tuting this proceeding was to consider the needs for 
service between Tallahassee, Orlando, and Miami and 
points served by Southern. While traffic between the 
points beyond the area served by Southern and the 
Florida points would be considered in determining 
the economic feasibility of services, it is not relevant 

“to determine the user benefits in issue herein. In 

view of the absence of any indication of need for ad- 
ditional service between Atlanta and Tallahassee, Or- 
lando, and Miami, it is concluded that the applica- 
tions of Delta and National should be denied.”” (LD., 
p. 50) (J.A. 108) 


This began and concluded the Examiner’s discussion of Delta’s 
Memphis/Birmingham-Miami proposal. He did not compare Delta’s 
proposal (or National’s or Northwest’s proposals either) with South- 
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ern’s. We can only presume that this oversight followed his failure 
to recognize that Delta already had Atlanta-Orlando-Miami authority. 


In short, once 'the Examiner concluded not to give Southern 
Atlanta-Miami authority, he ended his inquiry. He did not consider 
any competing proposals, including particularly, Memphis-Miami. 


The Examiner then moved to his next subheading,'* Birming- 
ham-Miami. Here he considered only Southern’s proposal, and was 
primarily concerned with whether Southern would enjoy a profit 
from the route. In the entire 34 pages, Delta is not even mentioned: 
There is no recognition that Delta was carrying more than half the 
traffic in the market, and was applying for improved authority—not 
wholly new authority, as was Southern. 


The Examiner’s conclusion shows the scope of his thinking: 
«__. After allowing for this adjustment, Southern 
would incur $4,069,390 in expenses, and would ex- 
perience an operating loss of $29,000 annually from 
its proposed Birmingham-Miami service. As previously 
mentioned, this conclusion is without any considera- 
tion of the revenues which Southern might realize 
from the transportation of Key West passengers over 
the Miami-Birmingham segment. Accordingly, a deci- 
sion as to whether Southern should be certificated be- 
tween Miami and Birmingham will be deferred until 
disposition of the Key West Service issue.” (1-D., p. 
54) (J.A. 112) 
With these words, the Examiner passed to Miami-Key West, his last 
subheading under Florida service. His conclusion was as follows: 


“Further, it must be recognized that between Atlanta 
and Miami, Southern would have been subject to a 
one-stop restriction and in competing with Delta, East- 
ern, Northwest, and United, four vigorous competitors, 


13 See pp. 11-12, supra. 
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it would have been at a distinct disadvantage in partic- 
ipating in traffic. In the Birmingham-Miami market 
no other carrier provides single-plane service. From 

a long-range approach, as the market develops only 
Eastern under its existing authority could provide 
nonstop service between those points. Southern also 
would be authorized to provide such service. Conse- 
quently, Southern would be in a much better position 
to compete in the development of the Birmingham- 
Miami market than in the Atlanta-Miami market. 


“In view of the users who would benefit, the prospect 
of Southern’s participation in the market as it devel- 
ops, and the immediate prospect of operating at a 
profit although insufficient to cover taxes and yield 
the allowed return on investment, it is concluded that 
public convenience and necessity require Southern’s 
service between Birmingham and Miami and between 
Miami and Key West. 


“The prior conclusion that Southern could operate at 
a modest profit between Birmingham and Key West 
is predicated on the assumption that it would be the 
sole certificated carrier operating in the Miami-Key 
West market. National, in support of Southeast’s pro- 
posed service, has requested that its authority be ter- 
minated. In view of the foregoing, National’s author- 
ity to serve Key West will be terminated and Miami, 
now designated as an intermediate point, should be 
redesignated as the last intermediate point in its cer- 
tificate for route 31.” (1.D., pp. 59-60) (J.A. 117- 
118) 


Thus, the Examiner recommended Southern for important Mem- 
phis-Miami and Birmingham-Miami rights without any consideration | 
of Memphis-Miami, and without any comparative consideration of 
Birmingham-Miami—but entirely on the basis of the minor Key West- 
Miami segment. 
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Turning now to Nashville-Atlanta, the Examiner included South- 
ern’s application for non-stop rights in that market among the realign- 
ment issues, rather than among the new authority issues. His discus- 
sion (I.D., pp. 19-21) (J.A. 78-80) focuses not on non-stop issues but 
exclusively on the sub-segments of the route: Atlanta-Chattanooga 
and Chattanooga-Nashville. Moreover, there is in all this material no 
justification for giving Atlanta-Nashville non-stop rights to Southern. 
Delta was dismissed in the following summary fashion: 

“Delta’s application for Atlanta-Nashville authority is 
contingent upon its obtaining Chicago-Cincinnati-Nash- 
ville authority in the Gulf States-Midwest Points Ser- 
vice Investigation, Docket 17726. Without such au- 
thority, Delta maintains, its proposed Atlanta-Nash- 
ville operations would not be economically viable. 
Decision in this proceeding cannot be delayed pend- 
ing Board action in the Gulf States Case. If the Board 
should grant Delta’s application before this proceed- 
ing is presented for decision, it may consider Delta’s 
application for Atlanta-Nashville authority in light of 
its decision on its Chicago-Nashville application.” 
(I.D., p. 22) (J.A. 81) 


The Examiner made no findings with respect to Southern’s abil- 
ity to compete with Eastern and TWA in the Atlanta-Nashville non- 
stop market, nor with respect to Southern’s financial prospects in 
this market. He did predict a lack of subsidy reduction for the com- 
bination Atlanta-Chattanooga-Nashville: 

“However, its [Southern’s] estimated overall financial 
picture yielding a return of 10 percent would be ap- 
preciably better than it would be in the absence of 
realignment. The same holds true of the Atlanta-Chat- 
tanooga-Nashville segment. Such service would [in 
the 1969 forecast year] fall about $70,000 short of 
yielding revenues sufficient to cover taxes and return 
of 11.34 percent.” (I.D., p. 20) (J.A. 79) 
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Upon the foregoing basis, the Examiner recommended the grant- ! 
ing of Southern’s applications herein challenged, and the denial of 
Delta’s competing applications. 


3. Board review of the Examiner's Decision. 


Delta filed a petition on October 21, 1968, seeking discretion- 
ary review by the Board of the Initial Decision, to the extent it 
dealt with the issues of competing new route applications. Similar 
petitions were filed by other parties. By Order 69-2-86, dated Feb- 
ruary 18, 1969 (J.A. 146), the Board effected a complete separation 
of the realignment issues in the Investigation from the new authority _ 
issues. As to the realignment issues, the Board granted all the many 
route improvements that the Examiner had recommended for South- - 
ern and, in addition, without further proceedings, eliminated two re- ! 
strictions recommended by the Examiner which had been challenged 
by Southern: a one-stop restriction in the Atlanta-Mobile market; 
and a subsidy ineligibility restriction with respect to flights between 
almost 200 pairs of cities (as to which realignment had taken place). | 
A new certificate of public convenience and necessity for Southern, 
embodying all these improvements in its routes, was issued to take 
effect April 21, 1969. 


As to the new authority issues in the nvestigation, the Board, also: 
in Order 69-2-86, stayed the effectiveness of the Examiner’s Initial 
Decision in all respects and set these issues down for full review by 
the Board.!* Thus, all of the routes for which other carriers were 
competing with Southern remained undecided, including the two 
routes at issue herein. After February 19, 1969, the proceeding was | 
wholly a new route case. 


1479 preserve Atlanta-Nashville non-stop issues for further review, the Board/ 
required Southern to make one intermediate stop between Atlanta and | 
Nashville, whereas before two stops had been required. Order 69-2-86, at p. 2, 
fn.1 (J.A. 147). 
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Delta, on brief to the Board, requested the fair and comparative 
consideration of its application for Memphis-Miami authority, both 
non-stop and via intermediate points, which Delta maintained the 
Examiner had not given. Delta also requested fair and comparative 
consideration of its application for non-stop authority between 
Atlanta and Nashville. In short, Delta raised with the Board all of 
the issues herein presented to the Court, including Delta’s objections 
that the Examiner improperly concluded that Southern’s Florida ex- 
tension would be profitable and improperly failed to reject various 
forecasting techniques used by Southern.!5 


Southern, in its Brief to the Board, unilaterally abandoned 1969 
as the forecast year for financial and traffic predictions, and based 
its argument on brand new and untested predictions for calendar 
year 1970. No other carrier sought thus to change the rules of the 
proceeding. 

After Briefs and oral argument, at which Delta also protested this 
use of 1970 figures by Southern (J.A. 206-7), the case stood sub- 
mitted for final decision by the Board. 


The Board’s opinion accompanying its final order (Order 
69-9-132), pointed out that it was not fully discussing all of the 
issues being decided. The Board stated: 


“Each of these issues is discussed below insofar as our 
conclusions differ from those of the examiner, and 
insofar as the contentions of the parties require com- 
ment. Except as expressly noted to the contrary, we 
adopt as our own the findings and conclusions of the 
examiner.” (Order 69-9-132, p. 2) (J.A. 218) 


The Board is permitted to, and frequently does, thus adopt and 
incorporate by reference the findings of its trial Examiner. Such 
adoption brings, of course, to the Board’s opinion all of the weak- 
nesses, defects and omissions of the Examiner’s decision. In the dis- 
cussion which follows, it is, therefore, necessary to consider not only 


15 Delta’s Brief to the Board, passim. 
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what the Board said, but(the Examiner had earlier recommended, 
with respect to the two routes at issue herein. 


Memphis/Birmingham-Miami. The Board disposed of all the 
Miami-Atlanta, Miami-Birmingham and Miami-Memphis applications 
in four pages (Order 69-9-132, pp. 3-7) G.A. 219-223). 


First (in logical sequence), the Board took away from Southern 
and gave Southeast the Miami-Key West authority that had been the 
Examiner’s chief reliance in giving Southern the Memphis/ 
Birmingham-Miami award.'® 


Second, the Board rejected the Examiner’s conclusion that South- 
ern would incur a Birmingham-Miami loss in the forecast year unless 
granted Miami-Key West authority: 


“We do not accept this conclusion, nor the fi- 
nancial forecasts upon which it was based. Instead, 
we have reviewed the markets concerned and find 
that Southern can achieve an operating profit of over 
$700,000, and a subsidy need reduction of approxi- 
mately $50,000 in 1970. As indicated in detail in 
Appendix A, we have used 1970 as the forecast year, 
increased revenues by 15 percent for on-line connect- 
ing traffic, and employed various standard techniques 
to determine stimulation and participation.” (p. 4) 
(J.A. 220) 


Turning to Appendix A to the Board’s Order (J.A. 236-238), 
these new figures cannot be based on the Examiner’s Initial Deci- 
sion, because in accordance with his Prehearing Conference Report, 
he and all the applicants used 1969 as the forecast year. Thus, the — 
figures in Appendix A never were subjected to examination or cross- | 
examination in this proceeding. The same is true of the 15% “on- 
line connecting traffic” increase and the “standard techniques” men- 
tioned by the Board. 


Third, the Board affirmed the Examiner’s denial to Southern of 
Atlanta-Miami rights on the sole ground that a new proceeding 


16 Order 69-9-132, pp. 7-10 (J.A. 223-226). 
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would be instituted to consider this market, in which Southern 
could be an applicant.?” 


Lastly, the Board addressed itself to Delta’s position in the follow- 
ing quotation which constituted its entire consideration of Delta’s 
proposals: 


“Delta argues that the examiner, in granting Southern’s 
application for Memphis/Birmingham-Miami author- 
ity, ‘all but overlooked’ Delta’s application to serve 
these markets on an unrestricted basis. Although we 
do not agree that Delta was not afforded comparative 
consideration by the examiner, we have, upon review, 
concluded that the examiner was correct in denying 
Delta’s application. Southern is better suited to meet 
the local needs of the primary markets at issue in this 
investigation, ie., those involving service between 
points in Southern’s existing service area and Florida. 
Delta’s proposal is geared to the long-haul Chicago/ 
St. Louis/Kansas City-Southeast markets rather than 
to local service, consistent with the carrier’s position 
that the Memphis-Birmingham-Miami markets cannot 
be served profitably without substantial beyond-area 
support. Since the Board has already rejected this 
premise in ‘concluding that Southern can operate suc- 
cessfully over the Birmingham-Miami extension, we 
find the fact that it offers greater service benefits 
than Delta in the primary markets determinative. 
The Board also rejects Delta’s contention that it 
should receive Memphis-Miami nonstop authority even 
with Southern in the market. While we have forecast 
only 20 daily passengers in 1970 for Southern’s pro- 
posed two-stop and multistop Memphis-Miami opera- 
tions, an award to Delta of nonstop authority in that 
market might divert enough revenue from Southern 
to prevent its Birmingham-Miami extension from pro- 
ducing a subsidy need reduction in the near future 
and might in the long run cripple Southern’s partici- 


17 Order 69-9-132, pp. 3, 6 (J-A- 219, 222). 
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pation in the development of the Memphis-Miami 
market.” (Order 69-9-132, pp. 4-5) (J.A. 220-221) 


Atlanta-Nashville non-stop rights. The Board’s decision on these 
issues occupies a grand total of 1% pages. At the outset, the Board 
noted that the Examiner’s basis for rejecting Delta had lost its 
validity: 

“While we adopt as our own the examiner’s findings 
and conclusions, one matter requires further com- 
ment. The examiner denied Delta’s Atlanta-Nashville 
applications in part because the carrier presented its 
case on the contingency that it would receive 
Chicago-Nashville authority in the Gulf States-Midwest 
Service Investigation. Having granted the carrier 
Chicago-Nashville authority in that proceeding, we 
have examined Delta’s application anew.” (p. 12) 
(J.A. 228) 


Of Southern’s ability to make a profit, the Board has this to say: 


“While the examiner found that the $200,000 profit 
would fall about $70,000 short in 1969 of covering 
the allowance for taxes and return on investment, up- 
dating the forecast to 1970 and including the recent 
fare increase would meet if not exceed the carrier’s 
return and tax requirement.” (fn. 13) 


That is all: No Appendix, no 1970 forecast, no analysis of the fare 
increase, no tables, no numbers—nothing. 


In giving Delta the examination “anew” that it promised in the 
quotation second above, the Board was equally vague: 


(a) It discussed the “primary need” in the Nashville-Atlanta 
market without any finding as to what that need was. 


(b) It dismissed as unimpressive Delta’s beyond-area benefits, 
without even mentioning the fact that Southern offered no 
such benefits. 


It spoke of the harm to Southern of an award to Delta, with- 
out any finding as to the amount (or even the existence) of 
such harm. 
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No other points were even considered. 
4. Subsequent proceedings before the Board. 


A few parties filed petitions for reconsideration of Order 
69-9-132.!8 Eastern challenged in particular the Board’s conclusion 
that Southern’s Florida extension would produce subsidy reduction. 
Eastern pointed to a number of erroneous mathematical computa- 
tions and assumptions made by the Board which, if corrected, would 
eliminate not only subsidy reduction, but any operating profit for 
Southern (J.A. 245, et. seq.). 


In light of the Board’s tentative finding in Order E-25230 insti- 
tuting the Investigation, that Southern’s extension to Orlando and 
Miami would be profitable (J.A. 2-3), this had been one of the most 
strongly contested issues. Delta urged in its answer—and in a request 
for an administrative stay—that the Board’s last minute 1970 fore- 
cast for Southern (which appeared, to the extent discernible from 
its opinion, to rely upon techniques not used by any party below, 
which thus were not subject to rebuttal or cross-examination) only 
side-stepped the serious objections shown to the previous forecasts 
made for Southern. 


On reconsideration, by Order 69-11-94, the Board reaffirmed 
Order 69-9-132 with minor modifications not here pertinent. With 
respect to its extension of Southern to Orlando and Miami, the 
Board conceded error to an astonishing extent by accepting over 
$500,000 of the downward adjustments in the new 1970 computa- 
tions accompanying Order 69-9-132 suggested by Eastern. Had the 
Board stopped there, all possibility of subsidy reduction for South- 
ern would have been eliminated. But the Board proceeded to make 
new upward adjustments in its earlier traffic and revenue forecasts 
that restored Southern to grace and a projected subsidy need reduc- 
tion of $20,000. (J.A. 295-297, 316-318) 


As to those matters which Delta alleged the Board had failed to 
consider in Order 69-9-132, the Board asserted that it had taken 


18 Delta did not file a petition for reconsideration; it did, however, file a con- 
solidated answer to several of these petitions. 
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them into account although it had not mentioned them. An exam- 
ple of this “bootstrapping” approach of the Board is its treatment 
of Delta’s historic stake in the Memphis/Birmingham-Miami traffic 
by virtue of having carried the major portion of it.19 This was no- 
where mentioned in Order 69-9-132, but on reconsideration (after 
Delta’s motion for partial stay had been filed in this Court) the 
Board asserted that it had been given consideration, apparently in 
pecore: 


“Delta is incorrect in assuming that its existing limited 
authority and historic traffic participation in the 
Memphis/Birmingham-Orlando/Miami markets, or the 
superior service it proposed in some of these markets 
(principally Memphis-Miami), were either overlooked 
or ignored. On the contrary, we were aware of these 
facts, and weighed them in the selection process as 
factors favorable to Delta, but found them overbal- 
anced by the factors cited above which militate in 
favor of an award to Southern.” (Order 69-11-94, 

p. 14) (J.A. 302) 


Similarly, with regard to the needs of the traveling public in the 
Memphis-Miami market, the Board asserted in Order 69-11-94: 


“ _ . Delta errs in claiming that the Board failed to 
analyze the needs of the markets at issue and to 
weigh the Southern and Delta proposals in light of 
those needs. With respect to the Memphis/Birming- 
ham-Florida markets, the Board weighed the overall 
service benefits inherent in each proposal. In so 
doing, it considered the needs not only of the 
Memphis-Miami market, on which Delta chooses to 
focus, but of all the other primary markets at issue 
in this phase of the investigation, ie., those points in 
Southern’s existing service area and the new Florida 
points at issue. The Board concluded that Southern’s 
proposal, by concentrating on these primary local 
markets offered them collectively greater service bene- 


19 See p. 6, supra. 
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fits than did Delta’s proposal, which was geared to 
long-haul Chicago/St. Louis/Kansas City-southeast 
service. Thus, Southern will provide a greater num- 
ber of schedule frequencies than Delta in most of the 
markets they both propose to serve, and will in addi- 
tion offer single-plane service in a number of small 
Alabama-Florida markets which Delta cannot serve. 
As a whole, Southern offers first single-plane and first 
competitive service to substantially more passengers 
than Delta in the primary local markets at issue, as 
detailed by the examiner and restated above. Our 
findings concerning service benefits are fully sup- 
ported by the record and are not, in fact, disputed 
by Delta. ‘It was on the basis of these findings, and 
because we found that Southern, a subsidized local 
service carrier, would be strengthened by the award, 
that we selected it over Delta for the new authority 
at issue. 


“In short, the Board did consider and balance the fac- 
tors favoring each of the proposals in light of the ag- 
gregate of service needs of the southeastern area 
which is the focus of this investigation. It found 
Southern better suited, on balance, to provide this 
service on the basis of valid decisional criteria—the 
carrier’s superior service proposal in the primary local 
markets and the fact that it will be strengthened by 
the award—supported by substantial evidence.” (pp. 
12-13) (J.A. 300-301) 

In this order on reconsideration, the Board revealed (for the first 
time) some of the assumptions and techniques underlying its un- 
tested 1970 forecasts for Southern, sought to justify them, and only 
then claimed that Delta had failed to show that the assumptions and 
techniques were unreasonable (pp. 9-13) (J.A. 297-301). 


As to the Nashville-Atlanta non-stop issues, the Board reaffirmed 
its earlier award to Southern, but again with no traffic or financial 
forecasts of Southern’s results for its single non-stop flight in 1970. 
While the Board conceded that Delta’s proposed initial service pat- 
tern of three non-stop flights “would result in substantial service 
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benefits”, the Board relied on its earlier conclusion that local 
Atlanta-Nashville traffic could best be served by “a carrier geared to 
the local market” (Order 69-11-94, pp. 15-16) (J.A. 303-304). Al- 
though the Board in Order 69-2-86 had ostensibly preserved the 
Nashville-Atlanta non-stop issues for review by limiting Southern to 
one-stop service,?° the Board in Order 69-11-94 stated that it had 
concluded (in Order 69-9-132) that Delta’s proposal “did not pro- 
mise sufficient public benefits to justify depriving Southern of much 
of the benefit of the Atlanta-Nashville one-stop authority awarded 
it earlier... .” (J.A. 303) 


In the same document, the Board belatedly denied Delta’s request 
for an administrative stay and simultaneously ordered that Southern’s | 
new authority go into effect three days thereafter, on November 24, 
1969. Southern subsequently assured this Court that none of its 
new service would commence prior to February 15, 1970. 


SUMMARY OF ARGUMENT 


I. THE INVESTIGATION WAS STRUCTURED BY THE BOARD FOR A 
CLEARLY DEFINED PURPOSE; BY BASING ITS DECISION SOLELY 
ON FACTORS FAVORING SOUTHERN, THE EXISTENCE OF WHICH 
HAD THUS BEEN PREDETERMINED, THE BOARD VIOLATED 
DELTA’S RIGHT TO A FAIR COMPARATIVE DETERMINATION 


A. The Board, As It Was Entitled To Do, Initiated A “Route 
Realignment” Proceeding Making Express Reference To 
Southern’s Routes And Financial Condition. 


With Respect To The New Authority Offered By The Board | 
To Southern, Delta Had An Equal Right To Apply And, ; 
Having Applied, Had A Right To A Comparative Hearing 
And A Fair Comparative Decision. — 

The Board Granted Southern’s Applications And Denied 
Delta’s By Reference To Two Decisional Criteria Which, By 
Virtue Of The Manner In Which The Investigation Had Been 
Structured, Were Bound To Favor Southern. 


20See p. 16, fn. 14, znpre. ... 
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THE BOARD DENIED DELTA THE FAIR COMPARATIVE DECISION 
TO WHICH IT WAS ENTITLED BY FAILING AND REFUSING TO 
APPLY THE DECISIONAL CRITERIA REQUIRED BY THE FEDERAL 
AVIATION ACT AND CONSISTENTLY APPLIED BY THE BOARD IN 
OTHER CONTESTED NEW ROUTE CASES 


The Board Failed And Refused To Make The Necessary In- 


quiry And Findings With Respect To The Need Of The Mar- 
kets Involved For New Air Service. 


Even Assuming That A Need For New Service Existed, The 
Board Failed And Refused To Apply Its Customary Deci- 
sional Criteria In Determining Which Carrier Or Carriers 
Should Be Selected To Provide New Service. 


The Decisional Criteria Neglected By The Board Favored The 
Selection Of Delta Over Southern. 


DELTA WAS DEPRIVED OF A COMPARATIVE HEARING AND A 
FAIR COMPARATIVE DECISION BY THE BOARD’S IMPROPER USE 
OF 1970 DATA, HASTILY PULLED TOGETHER AFTER THE CLOSE 


OF THE HEARING, FOR THE SOLE BENEFIT OF SOUTHERN 


A. The Board’s Reliance On An Untested 1970 Forecast Vio- 
lated Delta’s Rights To A Comparative Hearing And To Cross- 
Examination. 

B. The Board’s Selective Use Of 1970 Data Further Violated 
Delta’s Rights To A Fair Comparative Hearing. 

IV. THE BOARD’S FINDINGS ARE INADEQUATE TO SUPPORT ITS DE- 
CISION 

A. Contrary To Section 8(b) Of The Administrative Procedure 
Act, The Board Made No Findings At All With Regard To 
Material Issues Before It. 

The “Supporting” Findings That The Board Did Make Are 
Inadequate. 

1. Memphis/Birmingham-Miami 

2. Atlanta-Nashville non-stop rights 
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ARGUMENT 
I. 


THE INVESTIGATION WAS STRUCTURED BY THE BOARD 
FOR A CLEARLY DEFINED PURPOSE; BY BASING ITS DECI- 
SION SOLELY ON FACTORS FAVORING SOUTHERN, THE 
EXISTENCE OF WHICH HAD THUS BEEN PREDETERMINED, 
THE BOARD VIOLATED DELTA’S RIGHT TO A FAIR COM- 
PARATIVE DETERMINATION 


A. The Board, as It Was Entitled To Do, Initiated a 
“Route Realignment” Proceeding Making Express 
Reference to Southern’s Routes and Financial 
Condition. 


The opening sentence of Order E-25230, by which the Board 
instituted this proceeding, made clear its purpose: 


“We have decided to institute an investigation designed 
to review the existing route structure of Southern 
Airways, Inc. (Southern) with a view toward possible 
realignment to enable the carrier to provide improved 
and more economical service, while at the same time 
increasing service convenience to the public.” (p. 1) 
(J.A. 1) 


This the Board did sua sponte, as it was entitled to do and has done | 
on a number of past occasions. At the same time, and for the 
expressed purpose of strengthening Southern by enabling it to earn 

profits, the Board included in the Investigation portions of a number 
of Southern’s pending new route applications.*# 


Other carriers, including Delta, filed competing applications, 
which the Board consolidated into the Investigation to the extent 
they matched the new authority which Southern could gain therein. | 


21 ee the discussion and quotation from Order E-25230 at pp. 5-6, supra. 
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However, even a cursory reading of the Orders by which the Board 

framed these new route issues in the Investigation 22 shows that 

every applicant except Southern started out under a severe handicap 
because the issues were limited to the precise authority—not only 
as to cities served, but also as to the complicated and technical 
restrictions on Southern’s service—that Southem could obtain. 


Thus, in the Investigation the Board deliberately gave Southern 
the full benefit of its existing route system. Carrier applicants in 
new route cases traditionally have the benefits and burdens of their 
existing systems, but here the introduction of new route issues into 
a route realignment case went beyond the ordinary. 


The Board’s action in structuring the Investigation, insofar as 
the new route issues are involved, cannot be justified by reference 
to Southern’s special status as a local service airline: 


“A local service carrier is one certificated primarily to 
meet the needs of smaller cities for local and short- 
haul services to their principal trading centers and for 
connections with the trunk carriers for long-haul 
services.” 25 


The markets principally at issue before this Court, however, are not 
“local service” markets under this (or any other) definition. These 
are Memphis-Miami, Birmingham-Miami, and Nashville-Atlanta; all 
are trunkline routes because they connect principal trading centers. 
Moreover, in the first two of these three markets Delta (a trunkline) 
was, at the time the Investigation began, the primary carrier, even 
though it lacked the right to fly non-stop.4 


22 Pase 7, fn. 5, supra. 


23Memorandum in Support of Opposition to Motion for Stay Pending Review, 
submitted herein for the Board, at p. 1, fn. 1. 


24See p. 5-6, supra. 
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Thus, by its own action, deliberately taken, the Board created 
a hybrid Investigation, part local service route realignment investiga- 
tion and part new route case. This the Board was entitled to do, so 
long as it was done properly. It remains to be considered whether 
the decisional process met the needs of this situation. 


B. With Respect to the New Authority Offered by the 
Board to Southern, Delta Had an Equal Right To 
Apply and, Having Applied, Had a Right to a Com- 
parative Hearing and a Fair Comparative Decision. 


Delta’s right to a comparative hearing of its applications with 
the similar applications of Southern herein is guaranteed by the 
Ashbacker2> doctrine, and has been recognized by the Board in this 
Investigation to the extent that Delta’s applications were consoli- 
dated into the proceeding. 


The law has not stopped at this point—although Delta submits 
that the Board did so herein. 


When there are two qualified applicants for the grant of a 
public franchise, the inquiry must be as to which of the two would — 
better serve the public interest; moreover, comparative consideration 
in furtherance of this inquiry means that all pertinent factors for 
and against each must be considered and evaluated by the agency. | 
The final determination selecting one over the other must reflect 
a composite consideration of substantial differences and must be 
based upon relevant decisional criteria fairly applied. That such is 
the measure of the agency’s task was established by this Court over | 
twenty years ago, in three opinions handed down the same day: | 
Easton Publishing Co. v. F.C.C., 85 U.S. App. D.C. 33, 175 F.2d 


25 4shbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). 
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344 (1949); Johnston Broadcasting Co. v. FCC.,, 85 U.S. App. D.C. 
40, 175 F.2d 351 (1949); and Plains Radio Broadcasting Co. v. 
F.CC,, 85 US. App. D.C. 48, 175 F.2d 359 (1949). 


In the Easton case, this Court expressed its intent to establish 
the “procedural essentials” that must govern in cases involving com- 
parative hearings, 


“ so that the Commission may proceed with cer- 
tainty upon its tasks, the courts may perform their 
review functions without unnecessary impediment to 
the expeditious disposition of the cases, and potential 
applicants for licenses and parties to the dispute may 
know with ‘all possible certainty what the applicable 
rules are.” (Jd. at 35, 175 F.2d at 346) 


In the Johnston case, the Court set forth the essential elements 
of a proper comparative decision, in language that is quoted in Point 


IIB, below. The Court then continued: 


“The Commission cannot ignore a material difference 
between two applicants and make findings in respect 
to selected characteristics only. Neither can it base 
its conclusion upon a selection from among its 
findings of differences and ignore all other findings.” 
(Ud. at 46, 175 F.2d at 357) 


Nor has this wisdom concerning administrative decisions been 
restricted to radio licenses issued by the Federal Communications 
Commission. In Braniff Airways, Inc. v. C.A.B., 113 U.S. App. D.C. 
132, 379 F.2d 453, 462 (1967), this Court applied the doctrine to 
an airline route case: 

“When two or more applicants for certification seek 
mutually exclusive grants of authority, they may 


both be qualified and inquiry then must be which 
would better serve the public interest. The Board 
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must consider and make a relative determination and 
evaluation of all pertinent factors. See Johnston 
Broadcasting Co. v. F.C.C. .. ” (emphasis added) 


It remains only to determine whether Delta has here been 
accorded these rights by the Board. In making this determination, 
it must be borne in mind that nowhere in the Investigation did 
either the Board or its Examiner make any finding that Delta was 
in any way disqualified from either applying for or operating the 
routes that both it and Southern applied for. 


C. The Board Granted Southern’s Applications and 
Denied Delta’s by Reference to Two Decisional 
Criteria Which, by Virtue of the Manner in Which 
the Investigation Had Been Structured, Were Bound 
To Favor Southern. 


There can be no doubt that the Investigation was decided upon | 


the same basis as it was begun—to extend Southern’s routes and | 
strengthen it financially. The Examiner, in his Initial Decision, said 
so repeatedly. Thus, with respect to Atlanta-Chattanooga-Nashville, : 
his conclusion was: 


“In view of the extent to which Southern’s service 

over the Atlanta-Chattanooga-Nashville segment would 

enhance Southern’s possibility of reduced subsidy, 

the benefits which will accrue to off-segment passen- 

gers moving to and from Atlanta and Nashville, 

and the limited adverse effect on existing carriers, 

Southern should be permitted to provide service over 

this segment without restriction.” (I.D., p. 22) (J.A. 
81) 
His “conclusion regarding realignment” was: “The Board instituted | 
this proceeding for the purpose of strengthening Southern and to | 
enhance the possibility of reducing its subsidy requirement.” (1.D., 
p. 25) (J.A. 25) 
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In the portion of his decision on Atlanta-Miami rights (where 
no award was made), the Examiner stated: 


“It is recognized that beyond area traffic which Delta, 
National, and Northwest might carry to or from 
Miami, Orlando or Tallahassee would benefit from 
their proposed services. However, this proceeding 
was instituted to consider the needs for service in the 
area served by Southern and between points in that 
area and Florida points. The benefits of proposed 
services between points beyond the area served by 
Southern and Florida points are incidental to the 
benefits to the users between the points in issue. . . at 
(L.D., p: 43) (J.A. 101) 


By the time the Board came to issue the two Orders herein 
challenged, the realignment of Southern’s routes had been com- 
pleted and the Investigation was solely a new route case.?¢ That the 
Board continued to treat the Investigation as a route realignment 
case and, like the Examiner, based its decision on the twin factors 
of profit to Southern and local service to points on its existing 
routes is clear from the Board’s final order (Order 69-9-132),?7 and 
is even more clear from its supplemental opinion in Order 69-11-94, 
written after Delta had made and briefed its motion for stay to this 
Court. In support we offer the following quotations from Order 
69-11-94: 

“In the long term, we believe the award {of Florida 
authority] will unquestionably serve to materially 
strengthen Southern and, in so doing, will reduce its 
dependence on Federal subsidy. . . - As a local service 
carrier based in the South, it serves more southern 
points and markets, and more such points and 


26See p. 16, supra. 
27geefpp. 3? 8, 13. (1A. 218, 221, 229). 
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markets on an exclusive basis, than any other appli- 
cant.” (p. 5) (J.A. 293) 
** * 

“ _ . Specifically, we found that the award would 
strengthen Southern, and that the carrier would meet 
the primary need of the Atlanta-Nashville market for 
local turnaround service, whereas Delta proposed 
service that was essentially an adjunct of Chicago 
long-haul operations. ... We also concluded that 
Delta’s proposal did not promise sufficient public 
benefits to justify depriving Southern of much of the 
benefit of the Atlanta-Nashville one-stop authority 
awarded it earlier in this case.” (p. 15) (J.A. 303) 


Thus, without regard to whether the Board, in some other type 
of proceeding, could properly fix upon the financial needs and the 
local routes of a particular carrier as the sole decisional criteria, and 
without regard to whether the decisional criteria that the Board dis- 
regarded in the Investigation should have been considered,?® this 
case presents squarely to the Court one general issue: 


Whether the Civil Aeronautics Board can structure a case by 
sole and express reference to the needs and routes of a spe- 
cific air carrier, and then proceed to deny competing applica- | 
tions by sole and express reference to the needs and routes 
of that same specific air carrier? 


Delta submits that upon the authorities above-cited and upon funda- © 
mental concepts of administrative due process, this question must be | 
answered in the negative. 


28 This issue is considered in Point II below. 
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Il. 


THE BOARD DENIED DELTA THE FAIR COMPARATIVE 
DECISION TO WHICH IT WAS ENTITLED BY FAILING 
AND REFUSING TO APPLY THE DECISIONAL CRITERIA 
REQUIRED BY THE FEDERAL AVIATION ACT AND CON- 
SISTENTLY APPLIED BY THE BOARD IN OTHER CON- 
TESTED NEW ROUTE CASES 


A. The Board Failed and Refused To Make the 
Necessary Inquiry and Findings with Respect to 
the Need of the Markets Involved for New Air 
Service. 

The Federal Aviation Act of 1958 (the “Act’’)29 requires the 
Board to find, before it can issue a certificate authorizing an air 
carrier to engage in air transportation in the United States, that such 
transportation “is required by the public convenience and neces- 
sity”.3° In compliance with this mandate, in new route cases the 
Board’s initial inquiry generally is whether the markets in question 
need new or additional air service. The following quotation from 
the very beginning of the Board’s opinion in the Dallas/Fort Worth- 
Phoenix Nonstop Service Case! shows the approach taken: 


“This proceeding was instituted to determine whether 
there is a need for first competitive service in the 
Dallas/Fort Worth-Phoenix market and, if so, which 
carrier or carriers should be selected to provide the 
service. . 


“The examiner found that there is a need for first 
competitive service between Dallas/Fort Worth and 
Phoenix but that the market is not large enough at 
this time 'to sustain operations by more than one 


2972 Stat. 731, et seq., as amended, 49 U.S.C. 1301, et seq. 
30 act, § 401(d(1), 72 Stat-754, 49 U.S.C. 1371(d)(1). 
31Qrder 69-7-137, pp. 1-2. 
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additional carrier. He selected Delta to provide the 

required service essentially because that carrier is in 

the best position to offer the greatest frequency and 

capacity in the local market and to offer the most 

new service to beyond segment passengers. We will 

affirm the examiner’s decision.” 
A precisely similar approach was taken by the Board in other recent 
route cases;32 even where multiple routes were involved, an indi- 
vidual determination of need was made for each market before the 
Board turned to the issue of which carrier should be selected to 
meet that need. , 


The Court will search the decisions in this case in vain for any 
findings as to need in the markets in issue, by either the Examiner 
or the Board. There is no consideration of the number of passen- 
gers to be expected in the markets, the number of carriers that can 
be supported, the division between local and through passengers, 
the quantity and quality of existing service, or any other factual 
questions affecting need.33 The Board, moreover, completely 
ignored Delta’s request that this be done: 

“The Board must now do what its Examiner did 
not do; ie., focus its attention on the needs of the 
markets for which new authority is sought and 
accord comparative consideration to the competing 
applications.” (Delta’s Brief to the Board, p. 5) (J.A. 
158) 


32E.g., Gulf States-Midwest Points Service Investigation, Order 69-5-25, esp. 
pp. 1-2; Southern Tier Competitive Nonstop Investigation, Order 69-7-135, esp. | 
pp. 1-3. 
33Compare the three opinions last cited. 
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Thus, the Board has failed and refused to make findings that 
are specifically required by the Act, even though its attention was 
called to the omission. The only “need” that the Board considered 
was Southern’s, but this is neither the sole nor the first need to be 
considered. 


It is clear that Delta has been prejudiced by the Board’s omis- 
sion. In the Memphis-Miami and Birmingham-Miami markets, where 
Delta has been one of the two incumbents and the predominant 
carrier,24 there was obvious prejudice from the absence of any 
finding that the market needs and can support a third carrier. Less 
direct, but equally important, in all markets Delta has been preju- 
diced by the lack of findings as to specific needs, by which findings 
the comparative merits of its application and Southern’s could have 
been judged. 


B. Even Assuming That a Need for New Service 
Existed, the Board Failed and Refused To Apply 
Its Customary Decisional Criteria in Determining 
Which Carrier or Carriers Should Be Selected To 
Provide New Service. 


As has been demonstrated above in Point IB, in cases where 
(as here) comparative consideration is required, all pertinent factors 
for and against each applicant must be considered by the agency. 
As this Court expressed it in Johnston Broadcasting Co. v. F.C.C., 
85 US. App. D.C. 40, 46, 175 F.2d 351, 357 (1949): 
“__ . In respect to comparative decisions, these are the 
essentials: (1) The bases or reasons for the conclu- 
sion must be clearly stated. (2) That conclusion 
must be a rational result from the findings of ulti- 
mate facts, and those findings must be sufficient in 


34See p. 6, supra. 
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number and substance to support the conclusion. 
(3) The ultimate facts as found must appear as 

rational inferences from the findings of basic facts. 

(4) The findings of the basic facts must be supported 
by substantial evidence. (5) Findings must be made 

in respect to every difference, except those which are 
frivolous or wholly unsubstantial, between the appli- 

cant indicated by the evidence and advanced by one 

of the parties as effective. (6) The final conclusion 
must be upon a composite: consideration of the 
findings as to the several differences, pro and con 
each applicant. 


_.. The last two essentials above stated—(5) and 
(6)—are made necessary by the peculiar character- 
istics of a comparative determination. The Commis- 
sion cannot ignore a material difference between two 
applicants and make findings in respect to selected 
characteristics only. Neither can it base its conclu- 
sion upon a selection from among its findings of dif- 
ferences and ignore all other findings. It must take 
into account all the characteristics which indicate dif- 
ferences, and reach an over-all relative determination 
upon an evaluation of all factors, conflicting in many 
cases....” 


The “procedural essentials” laid down in Johnston have guided 
this Court ever since in its review of agency decisions, and have not 
been limited to Federal Communications Commission cases.35 It 
only remains to ascertain whether the Board in this case has con- 
sidered the relevant factors. 


35Braniff Airways, Inc. v. C.A.B., 126 U.S. App. D.C. 399, 379 F.2d 453 | 
(1967); Braniff Airways, Inc. v. C.A.B., 113 U.S. App. D.C. 132, 306 F.2d 738 | 
(1962); Michigan Consolidated Gas Co. v. F.P.C., 108 U.S. App. D.C. 409, 283 
F.2d 204 (1960), cert. denied sub nom. Panhandle Eastern Pipe Line Co. v. 
Michigan Consolidated Gas Co., 364 U.S. 913 (1960); Delta Air Lines, Inc. v. 
CA.B., 107 US. App. D.C. 174, 375 F.2d 632 (1959), cert. denied 362 U.S. 
969 (1960). 
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In determining selection of carrier (i.e., after the need for addi- 
tional service has been found to exist), the Board historically has 
considered a number of factors, enumerated below, which it then 
“balances” or accords varying weights in reaching a determination 
as to the selection of one or more new carriers. No one of these 
factors is controlling in and of itself, although on occasion a single 
factor may be considered by the Board to be disqualifying. Cf. 
Braniff Airways, Inc. v. C.A.B., supra, 306 F.2d 739 (1962). 


The factors usually weighed by the Board in selection of carrier 
include:36 


36See Gulf States-Midwest Points Service Investigation, Orders 69-5-25 and 
69-9-18 (award of Chicago-Memphis route to Southern—all of factors listed 
under 1, 2 and 4 are discussed and considered in detail); United Competitive 
Service Investigation, 40 CAB 772 (1964) (for similar treatment of selection cri- 
teria). As to historic interest, see especially Transpacific Route Investigation, 
Order 69-1-11, pp. 50-51; New York-San Francisco Nonstop Service Case, 29 
CAB 811 (1959) (carrier strengthening not of sufficient weight to require oust- 
ing of American from a market in which it had long been established and in 
which it had significant stake); Denver Service Case, 22 CAB 1178 (1955); and 
see especially, Reopened Southern Transcontinental Service Case, Order 
E-22252, dated June 1, 1965, where the Board said (page 3): 
“We do not agree with the examiner that the factors on which 
he relied are the only public interest considerations of deci- 
sional importance which must be weighed in choosing between 
the two applicants in this case. As prior decisions of the 
Board make clear, neither the need of a carrier for strengthen- 
ing nor any of the other carrier-selection criteria is controlling; 
all of the various factors affecting the public interest must be 
considered and weighed in the balance in selecting a carrier to 
provide a new service. The manner in which the proposed 
route integrates with each carrier’s existing system, the extent 
of new facilities and new mileage required, historic interest, 
identity with the traffic, promptness in inaugurating service, 
and diversion from existing carriers are also valid considera- 
tions which must be taken into account in determining which 
carrier’s selection will, in conformance with the overall require- 
ments of the public convenience and necessity, best meet the 
service needs found required.” (emphasis added) 
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1) Kind of service required— 
Nature, quantity and quality of the existing service, 
gaps therein; 

2) Comparison of service proposals in light of service found 

required— 
Frequencies, 
Number of stops, 
Types and sizes of equipment, 
Fares, including new fare benefits to the public, 
Beyond-service benefits (i.e., benefits to cities or areas 
not on the specific route or routes in question), 

Ability to compete with incumbents; 


3) Historic interest—i.e., the extent which an applicant has 
developed and/or already participates in the traffic in a 
given market. (The Board has always recognized that the 
effort and expense invested by a carrier in the development 
of traffic in part or all of the market is a factor entitled to 
some weight in carrier selection: The greater such partici- 
pation, the more weight is given to this factor); 

4) When a local service carrier is an applicant, all the fore- 
going plus— 

Ability to compete with incumbent trunks, 

Effect on profit position and subsidy requirement (this 
factor is especially important herein, since by the 
Board’s initial condition in Order E-25230 the opera- - 
tions under consideration are ineligible for subsidy 
(J.A. 3)). 


As will be seen from the Statement of Facts, supra, the Board in 
this case did not determine or weigh or even mention each of these 
factors. It was completely silent as to many factors, it rejected — 
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other criteria without serious discussion and it wholly failed to 
support its ultimate conclusion that Southern should be selected. 


And again, it should be emphasized that the Board made no 
findings that Delta was in any way or for any reason disqualified 
from operating the routes or providing the service involved in this 
judicial review. 

Referring back to these matters which the Board itself has said 
will be considered in carrier selection, it becomes clear that Delta 
was not afforded any consideration vis-a-vis Southern. Fares are 
nowhere mentioned. Delta’s schedules were not considered with 
Southern’s schedules. Delta’s equipment proposals (all jet) were not 
considered against Southern’s (predominantly piston powered). 
Delta’s demonstrated ability to compete with the incumbent carrier 
in the markets here involved (Eastern) was ignored. 


Nowhere does the Board even mention Delta’s overwhelming 
historic interest in the markets—its existing one-stop authority 
Memphis-Miami and Birmingham-Miami, the facts that Delta has 
long participated in the traffic?” and has devoted expense and effort 
toward its development. On brief to the Board, and indeed through- 
out the proceeding, Delta raised this as an important factor favoring 
its selection. If the Board heard Delta, it did not answer—any 
more than it answered Greensboro in Greensboro-Highpoint Airport 
Authority v. C.A.B., 97 U.S. App. D.C. 358, 231 F.2d 517 (1956).58 


_ In short, it is apparent that the Board did not remedy its 
Examiner’s failure to afford Delta’s application comparative con- 
sideration. The Board did not consider and make a relative determi- 
nation and evaluation of “all pertinent factors,” or make the inquiry 


3737% of the Memphis-Miami passengers and 68% of the Birmingham-Miami 
passengers. 
38See p. 54, infra. 
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required by this Court’s ruling in Braniff Airways, Inc. v. C_A.B. (1967) | 
supra, as to which applicant would better serve the public interest: 

If anything is apparent, it is that the Board lost sight of the public 
interest in its predetermined attempt to serve Southern’s. 


And if the foregoing is true as to the Memphis/Birmingham- 
Miami markets, it is equally true as to Atlanta-Nashville. There 
is no discussion or even a listing of the “local needs” of these 
markets, much less an analysis of the number of seats on Delta’s 
three non-stop flights that would be available for local passengers, 
and no comparison of that number with the seats available on 
Southern’s single flight. There is no comparative analysis, let alone 
discussion, of Delta’s and Southemn’s service proposals or fares, or 
beyond-area benefits. Finally, there is no presentation of 1970 data 
for Delta. The Court and the parties are left to guess how Southern 
could better serve the public. 


Again, this is not the sort of fair and even-handed assessment 
of all pertinent factors for and against each applicant that this Court 
laid down as essential in Johnston. 


C. The Decisional Criteria Neglected by the Board 
Favored the Selection of Delta over Southern. 


This Court has recognized that the denial of an application can| 
result in substantial injury: 


“Where an applicant for a route does not possess the 
necessary qualifications to provide service little harm 
ensues from the denial of its application. “But a 
choice between two well-qualified applicants neces- 
sarily means a substantial economic denial as well as 
an economic award.’” Braniff Airways, Inc. v. C.A.B., 
113 U.S. App. D.C. 132, 306 F.2d 739 (1962). 
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It is essential, then, 'that the Board consider fully and fairly the cri- 
teria pro and con the selection of competing applicants. Had the 
Board done so here the selection of Delta for both the Memphis/ 
Birmingham-Miami and Atlanta-Nashville non-stop routes would 
have been manifest.%? 


For example, nowhere does the Board compare frequency or 
quality of service, yet Delta’s proposal excelled in the Memphis- 
Miami and Atlanta-Nashville markets.*° Delta’s service proposal was 
all jet whereas Southern’s was predominantly piston powered. Delta 
offered a range of fares and varying ciasses of service, whereas 
Southern proposed only single class.4! Delta offered substantial 
beyond service benefits (i.e., benefits to passengers traveling beyond 
the areas under immediate consideration) and has demonstrated 
ability to compete with Easter. One point will make clear the lack 
of meaningful consideration of Delta here. 


Delta has for years carried the major portion of the traffic in 
the Memphis-Miami and Birmingham-Miami markets. This notwith- 
standing that Delta’s best authority is one-stop and that it competes 


39while local service carrier route strengthening and subsidy reduction are le- 
gitimate and, indeed, worthy goals, they are not, as Southern and the Board 
would have it, the sole measure of the public convenience and necessity in a 
proceeding involving competing applications. All aspects of that Congressional 
standard must be weighed. The public purse is not the end-all. The Board only 
recently recognized this in its Dallas/Ft. Worth-Phoenix Nonstop Service Case, 
C.A.B. Docket 18579, where it selected Delta for a Dallas-Phoenix route over 
two local service applicants which it found could have achieved in excess of five 
times the subsidy reduction which the Board forecast for Southern in this pro- 
ceeding (Order 69-7-137, served July 25, 1969). 


49See pp. 8-10, supra. 
4lgee Exhibits DL-7 and SO-T-1. 
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with Eastern which can provide non-stop service. By the latest 
figures available, Delta was carrying 87% of the traffic Memphis- 
Miami and 67% in the Birmingham-Miami market via Atlanta.*? 
Delta was the first to inaugurate Memphis-Miami jet service.43 
According to the usual standards applied by the Board, Delta’s his- 
toric interest would be entitled to considerable weight in carrier 
selection; indeed, the Board’s historic policy has been to favor the 
lifting of such restrictions rather than to grant new authority to 
a carrier without such a stake.*4 Southern’s past participation has 
been miniscule. Thus, Delta’s substantial historic interest in the 
Memphis/Birmingham-Miami markets was a factor favoring its selec- 
tion, a “characteristic” not possessed by Southern that should there- 
fore have been weighed by the Board pursuant to the standards 
announced in Johnston Broadcasting Co. v. F.C.C, supra. Yet, the 
Examiner in his Initial Decision did not even mention Delta’s his- 
toric interest and neither did the Board until its order on reconsider- 
ation.45 The Board tried to “patch things up” on reconsideration, 
after Delta’s motion for stay had been filed in this Court: 


92See p. 6, supra. 
43Material submitted by Delta for Oral Argument, p. 5 (J.A. 192). 


44seryice to Spokane Case, 41 C.A.B. 1 (1964). See also, Ozark Air Lines, — 
Inc. Route Realignment Investigation, Order E-25188, May 21, 1967; Continen- 
tal Air Lines, Inc., Show Cause Proceeding, Order E-26250, January 17, 1968; 
and Denver-Calgary Service Case, Order E-26384, February 21, 1968. 


45s one final touch, Appendix A (Revised) to the order on reconsideration 
projects that in 1970 Southern will carry 11% of the Memphis-Miami traffic 
(J.A. 313). Delta has been carrying 87% of these passengers. Further examina- | 
tion of Appendix A (Revised) shows that Southern’s entry into the market is 
expected to stimulate 1970 traffic by 35,988 passengers (68,410 less 32,422)— 
yet the Board predicts that Southern will carry only 7,525 of these passengers 
(id.). This leaves 28,463 “new” passengers and 32,422 “old” passengers unac- 
counted for. Whether or not the Court agrees that some of these 60,000 pas- 
sengers might enjoy improved service on Delta, we think the Court will agree 
that the subject was worthy of consideration by the Board. 
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“Delta is incorrect in assuming that its existing limited 
authority and historic traffic participation in the 
Memphis/Birmingham-Orlando/Miami markets, or the 
superior service it proposed in some of these markets 
(principally Memphis-Miami), were either overlooked 
or ignored. On the contrary, we were aware of these 
facts, and weighed them in the selection process as 
factors favorable to Delta, but found them over- 
balanced by the factors cited above which militate in 
favor of an award to Southern. 


“ As in Service to Tucson, supra, and other cases, 
we concluded that Southern’s advantages in a broader 
group of markets outweighed Delta’s in a few, and 
that the overall benefits resulting from the selection 
of Southern alone require a departure in this instance 
from our general policy of giving preference to a 
carrier seeking improved authority in markets in 
which it has an existing stake.” (Order 69-1 1-94, 
p- 14) (J.A. 302) 


This attempt satisfied neither the requirement of adequate 
findings*® (discussed in Point IV, below), nor the standards imposed 
upon an agency deviating from established policy: 


“An agency may modify or even reverse its past poli- 

cies and announcements, but the confidence of a 
reviewing court that these adjustments are made in 
accordance with the requirements of law is not 
enhanced when the prior precedents are not dis- 
cussed, the swerves and reversals are not identified, 
and the entire matter is brushed off once over 
lightly.” Marine Space Enclosures, Inc. v. F.M.C. 
(No. 22936, July 30, 1969; Slip Opinion, p. 11) 


46See Braniff Airways, Inc. v. C.A.B., 126 U.S. App. D.C. 399, 379 F.2d 
453, 464-465 (1967). 
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Likewise, in the Nashville-Atlanta market, Delta’s service pro- 
posals were not mentioned by the Board until after it decided that 
Southern should have the prize. And here, too, the Board, to 
reinforce its decision in favor of Southern, focused only on one 
selected aspect of Delta’s proposals. The Board declared—without 
any comparison—that Delta’s proposal would be “essentially an 
adjunct of Chicago long-haul operations”; it found that “ocal 
service of the kind proposed by Southern” was what was required 47 
(Order 69-9-132, pp. 12-13) (J.A. 228-229). If the conclusion that 
the Board wished the Court to draw was that Delta’s ability to 
provide long-haul service would cut into its ability to meet local 
needs, the conclusion is fallacious. It is well settled that beyond- 
area services are relevant to carrier selection. See, ¢g., Pacific- 
Southwest Local Service Case, 25 C.A.B. 215, 267 (1957); Quad 
Cities-Twin Cities Case, 24 C.A.B. 654, 655-656 (1957); and par- 
ticularly Dallas/Ft. Worth-Phoenix Case, Order 69-7-137, p. 2, where 
the Board said: 

“Obviously the carrier having access to the largest 


volume of support traffic will be in the best position 
to provide the greatest frequency and capacity.” 


Delta submits that the Board has failed to grant that complete 
comparison that the Johnston and Plains Radio cases, supra, require, | 
and to which Delta was entitled. 


47Comparison would have shown, inter alia, that Delta’s proposal was for 
three non-stop flights compared to Southern’s one, see pp. 9-10, supra. 
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il. 


DELTA WAS DEPRIVED OF A COMPARATIVE HEARING 
AND A FAIR COMPARATIVE DECISION BY THE BOARD'S 
IMPROPER USE OF 1970 DATA, HASTILY PULLED TO- 
GETHER AFTER THE CLOSE OF THE HEARING, FOR THE 
SOLE BENEFIT OF SOUTHERN 


The Board’s central thesis, when it instituted the Investigation 
and decided to consider (along with the realignment issues) the 
extension of Southern’s system to Orlando and Miami, was that such 
an extension was presumably profitable and would reduce Southern’s 
subsidy requirements.*® The Examiner’s decisional approach with 
regard to these Florida issues (and the Nashville-Atlanta issues 
as well) reflected his appreciation of the Board’s desires. The 
beginning, and almost the end, of his inquiry as to the public con- 
venience and necessity was whether each route would strengthen 
Southern.*9 


On the basis of the record before the Examiner, he was hard 
put to confirm the Board’s prehearing estimates of profitability. 
In fact, he found that the Atlanta-Miami route, as Southern pro- 
posed to serve it, would increase Southern’s subsidy need by 
$425,000 (I.D., p. 49) (J-A. 107). He therefore denied the route to 
Souther. The Examiner also found that what he characterized as 
the “Birmingham-Miami route” would result in an operating loss of 
$29,000 (I.D., p. 54), and consequently a still larger increase in sub- 
sidy need.5° As a result, the Examiner awarded this route to 


48Qrder E-25230, quoted at p. 6, supra. 

49This in turn led the Examiner to give only the most cursory treatment to 
questions of public need and to competing applicants. See pp. 10-16, supra. 

50The Examiner did not compute Southern’s subsidy requirement for this 
route, which also includes Memphis-Miami. 


46 


Southern only in conjunction with the Miami-Key West route; he 
did not expect the entire operation to attain sufficient profit to 
cover taxes and return on investment,5! but did forecast an operat- 
ing profit for Southern (I.D., p. 59) (J.A. 117). 


The Examiner did not consider the profitability of Southern’s 
proposed non-stop service in the Nashville-Atlanta market. He did 
find that the Nashville-Chattanooga-Atlanta proposal would increase 
Southem’s operating profit by $200,000, even though it would not 
fully cover taxes and return on investment (I.D., p. 20) (J.A. 79). 


In its Brief to the Board, Delta, as well as other parties, argued 
that the Examiner’s forecast of an operating profit for Southern was 
based on erroneous findings.52 Southern, perhaps in recognition of 
the deficiencies in the Examiner’s decision and its own case, in its 
Brief to the Board recomputed its traffic forecast on the basis of 
an entirely different forecast year—1970—which had not been used 
at the hearing and was not used in briefs by any other party. 


One party, Southeast, moved to strike those portions of 
Southern’s Brief or alternatively to reopen the record to afford 
other parties opportunity for cross-examination, rebuttal, and to 
introduce their own “updated” 1970 evidence. During oral argu- 
ment Delta supported Southeast’s motion.53 


510Qn brief to the Board (at p. 18) (J.A. 173), Delta suggested that this sub. 
sidy “need” would approach $500,000. 


52Delta argued that at least four adjustments were required to the Examiner’s 
revenue forecast for Southern, the correction of any one of which would more 
than eliminate forecast operating profit. Taken together, they indicated an op- 
erating loss of over $1.1 million and a subsidy requirement approaching $2.5 
million (Delta’s Brief to Board, pp. 17-22) (J.A. 172-177). 


S3Tyanscript of oral argument, at pp. 28-29 (J.A. 206-207). 
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The Board never expressly ruled on Southeast’s motion,** nor 

did it discuss Delta’s challenge to the Examiner’s forecast of mar- 
ginal profitability of the new routes to Southern. Instead, the 
Board sidestepped ‘all of the objections made to the Examiner’s 

1969 forecast for Southern and to Southern’s attempt to introduce 
1970 estimates after the close of the hearing. The Board proceeded 
to construct its own, brand new and untested 1970 forecast to 

establish “profitability”. 


A. The Board’s Reliance on an Untested 1970 Forecast 
Violated Delta’s Rights to a Comparative Hearing and 
to Cross-Examination. 


Apparently unable to establish “profitability” based on mate- 
rials and argument of record, the Board in its new 1970 forecast for 
Souther indicated, mirabile visu, a subsidy need reduction for 


Southern in that year. The Board accomplished this for Southern’s 
Florida extension in two sentences: 


“Instead, we have reviewed the markets concerned and 
find that Southern can achieve an operating profit of 
over $700,000, and a subsidy need reduction of 
approximately $50,000 in 1970. As indicated in 
detail in Appendix A, we have used 1970 as the 
forecast year, increased revenues by 15 percent for 
on-line connecting traffic, and employed various 
standard techniques to determine stimulation and 
participation.” (Order 69-9-132, p. 4.) (J.A. 220) 


Nowhere did the Board explain the “various standard tech- 
niques” employed, nor the basis for increasing the overall 1970 


S4qhere was a “catch-all” provision in Order 69-9-132 denying “[e]xcept to 
the extent granted herein all . . . motions.” (p. 19) (J.A. 235) 
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passenger revenues forecast for Southern by an additional 15 percent 
“for on-line connecting traffic”. 


These problems were brought even more sharply into focus by 
the Board’s opinion and order on reconsideration (Order 69-11-94) 
wherein the Board admitted that Appendix A had contained errors 
of about one-half million dollarsS*—and then proceeded to construct 
still another new 1970 forecast. There the Board for the first time 
revealed the assumptions that had gone into the construction of its 
forecasts (Order 69-11-94, p. 11) (JA. 299). This in turn revealed 
that the Board’s so-called “standard techniques” were in fact not 
standard, but departed sharply from every forecasting technique | 
relied on by the parties or by the Examiner.57 Moreover, the Board, | 
in a decision issued only a few months ago, has said that even the 
“general” method of forecasting used by it for local service airlines 
is not to be “used in a purely mechanical way, without regard to 
the other facts shown of record”. Order 69-9-18, p. 4. 


In addition, the Board conceded that the 15% increase in 
Southern’s revenues for on-line connecting traffic possibilities was 


55 appendix A to Order 69-9-132 shows that this 15% increase was crucial 
since it accounted for $666,000 of the passenger revenue (J.A. 238); with the 
associated 10.52% “other revenue”, this single adjustment produced Southern’s 
entire operating profit (J.A. 236); without it Southern’s subsidy need would | 
have exceeded $700,000! The same is true of Order 69-11-94, on reconsidera- | 
tion (J.A. 312-315). 


S6gee pp. 7-9 of Order 69-11-94 (J.A. 295-297). 


57 major departure in Order 69-9-132 from “standard techniques” was to 
credit Southern with both generating and attracting increased traffic developed 
by existing carriers between the “base year” 1967 and the forecast year. Delta 
regrets having to present this type of material to the Court, but has had no op- 
portunity to present it to the Board. 
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a novel technique, whose only justification was its use by the Board 
without objection in “‘a number of recent cases” 58 (Order 69-11-94, 
p. 9) (J.A. 297). This scarcely justifies its application in this pro- 
ceeding, where strenuous objection is being made. 


In its order on reconsideration, the Board attempted to shift 
the burden of disproving the 15% factor to Delta: 
“The amount of the allowance to be made in recogni- 
tion of these factors is admittedly a matter of expert 
judgment, but Delta has made no showing that our 
estimate here is unreasonable.” (Order 69-11-94, 
p. 10) (J.A. 298) 
Delta does not accept, and is not obliged to accept, this sort of 
burden as to material introduced for the first time in the Board’s 
final opinion and having no basis in the hearing. If the Board’s 
“expert judgment” as used here is anything more than a guess or 
hope, the Board has not shown it to be so. The mantle of expert 
judgment cannot be used to cloak the lack of adequate findings or 
to deprive an applicant in a comparative proceeding of his right to 
a hearing—with all that that right entails: 
“_ the Commission cannot invoke particular knowl- 
edge, sight unseen, under the cloak of past experi- 
ence. Instead, it must reveal what this knowledge is 
and how it supports the conclusion for which it is 
invoked. .. .” Michigan Consolidated Gas Co. v. 
FP.C, 108 U.S. App. D.C. 409, 428, 283 F.2d 204, 
223 (1960). 
This principle applies, of course, not only to the 15% factor by 
which the Board inflated Southern’s revenues, but to the entire 


58The Board cited only two decisions; in each its use of the 15% factor was 
without benefit of the hearing process. 
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1970 forecast which the Board pulled together after the close of the 
hearing. 


Thus, if the Board is to rely on its wholly new and untested 
1970 forecast, it is required to hold a hearing. The Administrative 
Procedure Act provides: 


«__. <A party is entitled to present his case . . . by 
oral or documentary evidence, to submit rebuttal evi- 
dence, and to conduct such cross-examination as may 
be required for a full and true disclosure of the 
facts.” 5 U.S.C. 556(d), 80 Stat. 386. 


In other cases the Board has recognized this right. It has sus- 
tained its Examiners in refusing exhibits late filed at a hearing, on 
the grounds that cross-examination was required and the recess — 
necessary for its preparation could not be justified.5? In the light of 
the Board’s statutory obligations, it should apply to itself at least 
the same standards it applies to carrier applicants before it: 


“While the carrier has used the latest survey data in its 
revised forecasts, it has substantially departed from 
basic assumptions employed in constructing its earlier 
forecasts. The new assumptions have not been tested 
in the hearing process.... The fact that this changed 
forecast, is prima facie more favorable to Northwest, 
does not excuse the practice. Northwest, as a party 
to the proceeding is entitled to challenge the validity 
of the second forecast, as it successfully did in the 
case of the first. It is noteworthy that PAA [Pan 
American] has not merely changed its position by 
departing from its hearing forecasts in favor of revised 
forecasts based on other evidence of record. The 
carrier has rather injected new significant assumptions 
that are without support. Consequently were we 


59suspended Passenger-Fare Increase Case, 25 C.A.B. 511, 541 (1957). 


51 


inclined to accept PAA’s basic premise . . . we would 
still be unable, without further proceedings, to act 
favorably upon PAA’s application insofar as it is 
based on the revised forecasts and assumptions in 
PAA’s brief to the Board.” Reopened Trans-Pacific 
Certificate Renewal Case, 26 C.A.B. 481, 508-509 
(1958). 


The Board’s policy of strengthening local service carriers cannot 
be implemented in a comparative proceeding by a hunch or a wish. 
Even assuming, arguendo, that the Board’s 1970 forecasts,©° insofar 
as they purported to go, were true and correct in all respects, never- 
theless by making these forecasts when it did the Board violated 
Delta’s fundamental right to cross-examine and rebut: 


“The requirement for a comparative proceeding means 
all the give-and-take of contesting parties, including 
cross examination, rebuttal, participation in prehear- 
ing proceedings, objections, briefs and arguments as 
contesting parties.” Delta Air Lines, Inc. v. CA.B., 
97 U.S. App. D.C. 46, 51, 228 F.2d 17, 22 (1955) 


Delta invokes these rights here. 


B. The Board’s Selective Use of 1970 Data Further 
Violated Delta’s Rights to a Fair Comparative 
Hearing. 


“Having opened the door to new data, the Board was 
obliged to take a full look.” Northeast Airlines, Inc. 
v. CA.B., 345 F.2d 484, 487 (1st Cir. 1965), cert. 
denied, 382 U.S. 845 (1965). 


6¢ will be remembered that the Board also made a secret 1970 forecast for 
the Nashville-Atlanta' segment, only the conclusion of which was ever revealed 
to the parties to the proceeding. Supra, p. 20. 
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The Board has here violated this principle in two ways, beyond 
the denial of rebuttal already discussed. 


First, in bringing into the case 1970 traffic and revenue data 
for Southem, the Board should—in fairness to the other applicants 
and to obtain a reliable prediction—have sought to project Southern’s | 
1970 costs as well. It did not. In Appendix A (Revised) to Order 
69-11-94 (J.A. 312-315), the Board considered Southern’s costs for | 
the past period April 1, 1968-March 31, 1969, while projecting reve- 
nues for the future period January 1, 1970-December 31, 1970. It 
requires no “agency expertise” to realize that the Board thus under- 
stated costs in this period of rapid inflation while taking advantage 
of every inflationary device to increase revenues.6! Again, the Court 
and the parties are left to speculate whether truly comparable data 
would support the Board’s ultimate conclusion; only a hearing can 
possibly settle the question. 


Second, in giving Southern the benefit of inflated 1970 traffic 
and revenue data, the Board should have considered 1970 data for 
all applicants.6? But neither in the Atlanta-Nashville market nor in 
the Memphis/Birmingham-Miami markets did the Board consider 
1970 traffic for Delta, or indeed, for any carrier other than Southern. 
Not only may the Board not pick and choose the data it will! 
compare, it may not pick and choose the applicants to receive the 
benefit of that data. Yet that is precisely what the Board did. 


* OX 


61The occurrence of a general fare increase after the case had been argued to 
the Board was seized upon to increase Southern’s revenues. 


62The fact that the Board did not do so is good evidence that it made no 
bona fide attempt to reach a comparative decision. 
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In summary, the Board’s use of an untested and unsupported 
traffic and revenue forecast for Southern—and for no other appli- 
cant—and its failure to consider 1970 costs has denied to Delta any 
semblance of a fair and comparative hearing or consideration, and 
has denied to this Court any valid basis upon which the Board’s 
actions may be reviewed. On these grounds alone, the case must 
be remanded to the Board for a hearing and decision on proper 
evidence. 


IV. 


THE BOARD’S FINDINGS ARE INADEQUATE 
TO SUPPORT ITS DECISION 


The Board’s duty to support its decisions with adequate 
findings has its genesis in statute, and draws continuing validity from 
the needs of the parties and the Court on judicial review. 


Section 1005(f) of the Act (72 Stat. 794, 49 US.C. 1485(f)) 
requires every order of the Board to “set forth the findings of fact 
upon which it is based.” Section 1006(e) of the Act (72 Stat. 795, 
49 U.S.C. 1486(e)) further requires that the Board’s findings “be 
supported by substantial evidence . . .” 


Section 8(b) of the Administrative Procedure Act (the ““APA”), 
5 US.C. 557(c), 80 Stat. 387, requires all agency decisions (includ- 
ing initial decisions) in matters in which a hearing is required (as it 
was here), to 
“include a statement of . . - findings and conclusions, 
and the reasons or basis therefor, on all the material 
issues of fact, law, or discretion presented on the 
record...” (emphasis added) 
The provisions of the APA governing judicial review set forth further 
standards, and provide that a reviewing court shall 
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“hold unlawful and set aside agency action, findings, 
and conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; [or] 
* * OK 
(D) without observance of procedure required by 
law; [or] 
(E) unsupported by substantial evidence. ... 
* OK 


[provided that] due account shall be taken of the 
rule of prejudicial error.” 5 U.S.C. 706, 80 Stat. 393. 


The requirement to show “the reasons or basis” for the 
agency’s conclusions is especially acute in a comparative proceeding. | 
Only if there are adequate findings can it be determined whether 
the agency has in fact made its determination after comparative con- 
sideration and evaluation. Indeed, the need for adequate findings is | 
the mortar which binds together the “procedural essentials” which 
this Court established as the foundation for comparative hearings. 
Johnston Broadcasting Co. v. F.C.C., quoted supra, pp. 35-36. 


This Court has had more than one occasion to instruct the | 
C.A.B. on the requirements for a comparative decision and the need 
to support it with adequate findings. 


In Greensboro-Highpoint Airport Authority v. C.A.B., 97 US. 
App. D.C. 358, 231 F.2d 517, 522 (1956), this Court found fault | 
with the adequacy of Board findings which did not rule on all rele- | 
vant issues raised, stating: 


“__. the fact remains that Greensboro has not received 
a plain answer.... We think it is entitled to one. 
The issue [discrimination] was flatly raised, and was 
relevant to the Board’s ultimate decision as to what 
the public convenience and necessity required. The 
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Board’s failure to supply an answer was not harmless 
error, but ‘prejudiced Greensboro’s position in its 
efforts to obtain judicial review. We think the Board 
should now make appropriate findings of fact on 
the issue, and state ‘the reasons or basis’ for its 
conclusion. .. .” 


In Braniff Airways, Inc. v. C.A.B., 113 U.S. App. D.C. 132, 
306 F.2d 739 (1962), the Board had selected Eastern over Braniff 
for a Texas-Florida route. It found both equally well qualified and 
found both in need of strengthening, but selected Eastern on the 
basis of its need to maintain its position vis-a-vis the other “Big 
Four” carriers. The Court held that the Board’s findings as to the 
comparative need’ of Braniff and Eastern for strengthening were 
inadequate and remanded to the Board for a decision: 

“supported in a manner which enables the Court to 
review the correctness of the conclusion reached on 
the basis of findings as well as on the adequacy of the 


record to support the findings.” (/d. at 137; 306 F.2d 
at 744) 


The Court further made clear that conclusionary statements 
unsupported by detail or analysis do not suffice as findings: 


“We are asked to accept this judgment of the Board, 
but the basis on which it was reached consists of the 
conclusionary statements set forth above. These are 
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not the sort of findings which enable us intelli- 
gently to pass upon the correctness of the judgment 
reached.” 


The agency’s findings must . . . be sufficiently 
definite to enable the courts to perform the task 
of judicial review. Spiegel v. Public Utilities Com- 
mission, 96 U.S. App. D.C. 307, 226 F.2d 29, 
certiorari denied sub nom. Capital Transit Co. v. 
Spiegel, 1955, 350 U.S. 904 ...; Beaumont, S.L. 
& W. Ry. v. United States, 1930, 282 U.S. 74... 


7For example, the degree to which the award of the route 
to Eastem would affect its competitive position, or the 
manner in which this would come about, is not made clear. 
No real analysis is made of the competitive relationship of 
Eastern to the other members of the Big Four. The Board 
speaks of the ‘worsening financial position’ of Eastern, but 
fails to explain or document its extent. The United-Capital 
merger is alluded to, but it is not made to appear that the 
implications of the merger were explored by the Board with 
any degree of thoroughness. These are, of course, illustrative 
and are not meant to be a complete list of those areas where 
supporting findings are lacking. Whether the statements 
actually made by the Board in this case are called ‘conclu- 
sions,’ ‘subsidiary conclusions,’ or ‘findings’ the Board has not 
been sufficiently detailed and clear to allow an effective judi- 
cial review of its orders.” 113 U.S. App. D.C. at p. 137; 306 
F.2d at p. 744. 


Thus, whether they be called “findings” or something else, the | 
Board must supply sufficient detail so that its conclusions and “the - 
reasons or basis therefor” can be tested by a reviewing court. As! 
recently as WAIT Radio v. F.C.C. (No. 21,689, June 24, 1969, slip 
opinion, pp. 5-6), this Court reiterated: 


“ 


. an agency or commission must articulate with 
clarity and precision its findings and the reasons for 
its decisions. The importance of this requirement is 
inherent in the doctrine of judicial review which 
places only limited discretion in the reviewing court.” 
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In support the Court went on to quote from Mr. Justice Harlan’s 
opinion in the Permian Basin Area Rate Cases, 390 U.S. 747, 792 
(1968). 


The Board’s decision here, in denying Delta’s application for 
improved Memphis/Birmingham-Miami and new Atlanta-Nashville 
authority and granting the competing applications of Southern, met 
none of the foregoing requirements. The Board’s ultimate conclu- 
sions are not accompanied by a showing of “the reasons or basis 
therefor”, nor are they based on substantial evidence. Its “findings” 
are only the barest conclusionary statements, devoid of any detail 
or analysis that supports the ultimate conclusions reached. In 
material areas, no findings were made. Independent of the other 
points hereinbefore made, these defects require remand to the 
agency, Braniff Airways, Inc. v. C.A.B., supra (1962), which then 
“ _ . must explain its reasons and do more than enumerate factual 
differences, if any, between appellant and other cases; it must 
explain the relevance of those differences to the [statutory] pur- 
poses...” Melody Music, Inc. v. F.C.C,, 120 U.S. App. D.C. 241, 
345 F.2d 730, 733 (1965). 


A. Contrary to Section 8(b) of the Administrative 
Procedure Act, the Board Made No Findings at 
All with Regard to Material Issues Before It. 


The Board’s decision contains no findings at all with regard to 
important “differences” between Southern and Delta; thus, its deci- 
sion does not reflect consideration, let alone a comparative evalua- 
tion, of material factors regarding each applicant before it. 


We have shown in Point IIA, supra, that the Board failed to 
consider questions of public need in the different markets Southern 
and Delta had proposed to serve, and made no findings on these 
crucial issues. Additionally, the Board did not even consider, let 
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alone make findings with respect to, material differences between 

Southern and Delta (Points IIB and IIC). By applying different 
criteria to Southern’s application than it did to Delta’s, and by 

choosing only a very few factors for mention—it is hard to call even 
these statements “‘findings”—while at the same time ignoring other 

factors of substantial importance, the Board violated the clear 
precepts of the Johnston Broadcasting case, supra. The Board 
simply cannot erect an adequate comparative decision on such a 
flimsy foundation. 


B. The “Supporting” Findings That the Board 
Did Make Are Inadequate. 


As we have shown the Board made no findings in important 
respects. Even the “findings” it did make leave substantial questions | 
unanswered and do not support its denial of Delta’s application or 
its awards to Southern. 


In its opinion in Braniff Airways, Inc. v. C.A.B. (1962), quoted | 
supra at pp. 55-56, this Court stated that “conclusionary state- — 
ments. . . are not the sort of findings which enable us intelligently to 
pass upon the correctness of the judgment rendered.” The Court there 
reversed and remanded because the Board’s statements had not been | 
“sufficiently detailed and clear to allow an effective judicial review 
of its orders”? The Board’s “findings” in the present case suffer | 
from the same defects, and should suffer the same fate. 


1. Memphis/Birmingham-Miami 
After passing the crucial threshold question of Southern’s 


ability to operate at a profit and answering it in the affirmative, 


63The Board’s reliance on extra-record material for this conclusion and: 
Delta’s challenges to it are discussed supra, Point III. 
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the Board selected Southern on the sole ground that it was “better 

suited to meet the local needs of the primary markets at issue in 

this Investigation, i.e., those involving service between points in 

Southern’s existing service area and Florida.” The Board found 

Delta deficient because its “proposal is geared to the long-haul 
Chicago/St. Louis/Kansas City-Southeast markets rather than to local 
service, consistent with the carrier’s position that the Memphis¥ 
Birmingham-Miami markets cannot be served profitably without 

substantial beyond-area support.” ® 


The Board assayed no findings of fact to support these conclu- 
sions. It fails to define the “primary markets”, or to analyze their 
service needs. This reference to certain markets as “primary” is the 
first time in the proceeding that any of the markets were so charac- 
terized. The only prior indication given by the Board that it con- 
sidered some markets to be of special importance was in its original 
order instituting the Investigation: 


“Our review of Southern’s system in relation to its 
applications for additional Florida authority indicates 
that, with the exception of Atlanta, there is little 
direct service between the major Florida cities Miami, 
Tallahassee and Orlando, and other points on South- 
ern’s system. For example, there is no single-plane 
service between Huntsville or Memphis and Talla- 
hassee. Therefore, extending Southern into these 
Florida cities should improve service convenience to 
the public....” (Order E-25230, pp. 2-3) (J.A. 2-3) 


640Qrder 69-9-132, p. 5 (J.A. 221). 


65;bid. Contrary to the Board’s assertion which contains no reference to the 
record, Delta did not take any such position. Delta took no credit in its fore- 
cast for Chicago/St. Louis-Miami passenger revenues. It took credit only for 
Kansas City-Miami passenger revenues to support its Memphis-Miami non-stop 


flight. 
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By the end of the case the Board apparently had quite differ- 
ent markets in mind. Order 69-11-94, on reconsideration, states at 
page 13 (J.A. 301) that Southern would offer “‘first single-plane and 
first competitive service to substantially more passengers than Delta 
in the primary local markets at issue as detailed by the Exam- 
iner . . .”, with reference (fn. 9, p. 5) (J.A. 293) to pages 51-52 of the 
Initial Decision (J.A. 109-110). We take the liberty of setting forth 
the 15 markets there referred to by the Examiner, together with the 
number of passengers the Board, in Appendix A (Revised) to Order 
69-11-94 (J.A. 313-314), forecast Southern would carry in each mar- 
ket in 1970, and the equivalent in terms of daily passengers in each 
direction in the markets: 

Total Passengers per 
1970 Passengers _each Way _ 

*Miami-Birmingham 24,719 33.9 

* Miami-Montgomery 5,070 6.9 

*Orlando-Memphis 4,973 6.8 

* Orlando-Nashville 4,669 6.4 

*Orlando-Birmingham 3,825 5.2 

*Tallahassee-Birmingham 3,658 5.0 

* Orlando-Montgomery 2,865 3.9 

*Tallahassee-Montgomery 2,649 3.6 

Orlando-Dothan 1,262 1.7 
*Tallahassee-Memphis 1,159 1.6 
Orlando-Eglin 1,058 1.5 
Tallahassee-Dothan 855 1.2 
Tallahassee-Eglin 855 1.2 
Miami-Dothan 852 1.2 
Miami-Eglin 250 0.3 


The Court may care to consider which of these markets the 
Board meant to call “primary”, keeping in mind that in each of the, 
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markets preceded by a star (*), some carrier other than Delta or 
Southern already has authority to provide non-stop service. 


The passengers in these fifteen markets should be viewed 
against the needs of the passengers in the single Memphis-Miami 
market. The Board has predicted a total of 68,410 passengers in 
1970, with Southern carrying only 7,525.6 This leaves 60,885 
passengers or over 83 per day in each direction flying Delta or 
Eastern, the vast majority of whom would benefit by Delta’s service 
being improved from one-stop to non-stop. Additionally, the Board 
totally failed to consider 17,743 Kansas City-Miami passengers for 
whom Delta proposed new one-stop service via Memphis.®” 


The foregoing is just one measure of the public interest with 
respect to which the Board failed to make adequate findings. 


Another area where the Board’s findings were inadequate was 
with respect to the certification of both Delta and Southem in 
the Memphis/Birmingham-Miami markets. As an alternative, Delta 
suggested that an award be made to both it and Southern of 
Memphis/Birmingham-Miami authority—particularly the Memphis- 
Miami market for which Southern had proposed only multi-stop 
service and had forecast only 8 daily passengers each way.®8 The 
Board rejected this, remarking that it 

“would produce some public service benefits, par- 
ticularly in the Memphis-Miami market, but it would 


do so only at the cost of diverting traffic which 
Southern could otherwise carry, lessening the degree 


660rder 69-11-94, Appendix A (Revised), p. 2 (J.A. 313). 


67Delta Exhibits DL-10, DL-13 (Revised). This represents 1969 traffic levels; 
the Board did not bother to compute 1970 traffic for Delta. 


68pelta’s Brief to the Board, p. 14 (J.A. 167). 
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to which the carrier will be strengthened, jeopardiz- 
ing the small subsidy need reduction we anticipate it 
will earn at the outset, and impairing its future abil- 
ity to schedule improved service from its exclusive 
points to the Florida hubs... .” (Order 69-11-94, 
p. 14) (J.A. 302) 


That is all. The Board attempted no findings as to the number _ 
of passengers that Delta would benefit or the amount of diversion 
that Southem would suffer. Such computations are surely not | 
beyond the Board’s expertise.6? Without such findings, this Court | 
cannot even begin to review the correctness of the Board’s disposi- 
tion of this issue. 


This Court cannot fill the gaps in the Board’s decisions; remand! 
is required for findings that this Court can review in order to decide | 
whether the Board has adequately determined the public interest. 


2. Atlanta-Nashville non-stop rights. 


As indicated previously, the Examiner did not consider Delta’s » 
application for non-stop authority in this market because of its con- 
tingent nature. Thus, all was left to the Board. 


The basis set forth in Order 69-9-132 for the Board’s selection 
of Southern over Delta for Atlanta-Nashville non-stop authority was 
three-fold: 


First, Southern could attain a measure of financial success | 
in competition with TWA and Eastern for non-stop traffic. | 
Second, Southern could provide needed local service, whereas 
Delta whose service would be “essentially an adjunct of 
Chicago long-haul operations”, would not. Additionally, the 


69 admittedly, they would have been a little difficult here, because the Board 
was using 1969 data for Delta and 1970 data for Southern. 
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Board found that Delta’s beyond-area benefits were not 
“impressive”. 


Third, an award to Delta would “to a considerable extent” 
(not set forth) deprive Southern of the benefits of the 
Atlanta-Chattanooga-Nashville authority it had already 

received. “Delta’s proposal does not indicate sufficient 
public benefits to justify the harm [not specified] it would 
cause Southern.”’7° 


On reconsideration, the Board finally mentioned the fact that 
Delta proposed to’ serve the market with three non-stop flights daily 


(but not the fact that Southern proposed only one): 

“While Delta’s initial service pattern of three non-stop 
round trips would result in substantial service bene- 
fits, we believed that in the long run the needs of 
this market—two-thirds of which is comprised of 
local Atlanta-Nashville traffic—can best be served 
by a carrier geared to the local market.” (Order 
69-11-94, p. 15) (J.A. 303) 


The foregoing findings of the Board rest on the barest of con- 
clusionary statements, without reference to evidence of record. 


| 
First, with respect to Southern’s financial success, the Board 
dealt with the matter in a footnote: 


“While the examiner found that the $200,000 profit 
would fall about $70,000 short in 1969 of cover- 
ing the allowance for taxes and return on invest- 
ment, updating the forecast to 1970 and including 
the recent fare increase would meet if not exceed 
the carrier’s return and tax requirement.” (Order 
69-9-132, p. 12, fn. 13) (J.A. 228) 


Order 69-9-132, pp- 12-13 (J-A. 228-229). 
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The inadequacy and irrelevancy of this approach have already been 
discussed.7! 


Second, as to the basis of the Board’s conclusion that Southern 
can better meet local needs, there is again only conjecture. The 
Board does not explain why Southern is “seared” to local market 
needs and Delta is not. The logical inference from Delta’s ability to | 
mount three non-stop flights to Southern’s one is that Delta is the 
carrier “better geared”. By failing to compare service proposals, the 
Board avoids the need to deal with this inference. There is no 
analysis of the number of seats on Delta’s three flights that would | 
be available for local passengers, or comparison with the number of |. 
seats available on Southern’s single flight. Again, there are no | 
findings to support the Board’s decision. 


Third, with respect to alleged “harm” (undefined and unmea- | 
sured) an award to Delta might cause Southern, there is no analysis — 
of how Delta’s long-haul traffic could affect Southern’s local traffic 
in the Atlanta-Chattanooga-Nashville markets as considered by the 
Examiner. There is not even an estimate of how many passengers 
Southern might carry on its single non-stop flight—the only traffic 
Delta could even compete for. Finally, beyond the admission that 
Delta would provide “substantial service benefits”, there is no indi- — 
cation of how many (or which) passengers Delta would benefit in | 


1970. 


In short, in this market, too, this Court and Delta are left with | 
vague generalities in lieu of the required findings. Agency expertise 
cannot fill the voids—Michigan Consolidated Gas v. F.P.C., supra— 
nor can this Court. The Board’s failure to make adequate findings | 
has prejudiced Delta’s right to judicial review and remand is there- 
fore required. 


71Pages 20, 45-53, supra. 
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CONCLUSION 


Delta respectfully submits that the Board’s orders as herein 
challenged may not be sustained. The conclusions reached by the 
Board were, in effect, fore-ordained. They were reached without 
fair and comparative consideration having been afforded Delta’s 
competing applications. They were reached in conflict with Board 
carrier selection criteria of long standing—or without necessary 
explanation of the Board’s departure therefrom. They were reached 
by use of an improper, incomplete and untested forecast—in viola- 
tion of Delta’s right to a fair hearing. And they are not supported 
by the most elementary of necessary findings underlying the bare 
ultimate conclusions. 


Delta, therefore, seeks remand to the Board for further hearings 
and fair comparative consideration. 


Respectfully submitted, 


R. S. MAURER 
JAMES W. CALLISON 
Delta Air Lines, Inc. 
Atlanta Airport 
Atlanta, Georgia 30320 
ROBERT REED GRAY 
LOUIS HAYNER KURRELMEYER 
BENJAMIN R. ACHENBACH, JR. 
Hale Russell & Stentzel 
1001 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


[January 14, 1970] 
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APPENDIX 


Statutes 


I. Administrative Procedure Act. 
Section 7(c), 80 Stat 386, 5 U.S.C. 556(d): 


(d) Except as otherwise provided by statute, the proponent of | 
a rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy shall | 
provide for the exclusion of irrelevant, immaterial, or unduly repeti- _ 
tious evidence. A sanction may not be imposed or rule or order 
issued except on consideration of the whole record or those parts | 
thereof cited by a party and supported by and in accordance with — 
the reliable, probative, and substantial evidence. A party is entitled | 
to present his case or defense by oral or documentary evidence, to | 
submit rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts. In rule 
making or determining claims for money or benefits or applications 
for initial licenses an agency may, when a party will not be preju- 
diced thereby, adopt procedures for the submission of all or part of 
the evidence in written form. 


Section 7(d), 80 Stat. 386, 5 U.S.C. 556(e): 


(e) The transcript of testimony and exhibits, together with all 
papers and requests filed in the proceeding, constitutes the exclusive 
record for decision in accordance with section 557 of this title and, 
on payment of lawfully prescribed costs, shall be made available to 
the parties. When an agency decision rests on official notice of 

a material fact not appearing in the evidence in the record, a party 
is entitled, on timely request, to an opportunity to show the | 
contrary. | 
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Section 8(b), 80 Stat. 387, 5 U.S.C. 557(c): 


(c) Before a recommended, initial, or tentative decision, or a 
decision on agency review of the decision of subordinate employees, 
the parties are entitled to a reasonable opportunity to submit for 
the consideration of the employees participating in the decisions— 


(1) proposed findings and conclusions; or 
(2) exceptions to the decisions or recommended decisions of 


subordinate employees or to tentative agency decisions; 
and 


(3) supporting reasons for the exceptions or proposed findings 
or conclusions. 


The record shall show the ruling on each finding, conclusion, or 
exception presented. All decisions, including initial, recommended, 

and tentative decisions, are a part of the record and shall include a 

statement of— 


(A) findings and conclusions, and the reasons or basis therefor, 
on all the material issues of fact, law, or discretion pre- 
sented on the record; and 


(B) the appropriate rule, order, sanction, relief, or denial 
thereof. 


Section 10(e), 80 Stat. 393, 5 U.S.C. 706: 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning 
or applicability of the terms of an agency action. The reviewing 
court shall— 


(1) compel agency action unlawfully withheld or unreasonably 
delayed; and 
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(2) hold unlawful and set aside agency action, findings, and 


conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, or other 
wise not in accordance with law; 

(B) contrary to constitutional right, power, privilege, or 
immunity; 


(C) in excess of statutory jurisdiction, authority, or limi 
tations, or short of statutory right; 


(D) without observance of procedure required by teers 


(E) unsupported by substantial evidence in a case subject 
to sections 556 and 557 of this title or otherwise 
reviewed on the record of an agency hearing provided 
by statute; or 


(F) unwarranted by the facts to the extent that the facts 

are subject to trial de novo by the reviewing court. 
In making the foregoing determinations, the court shall review the 
whole record or those parts of it cited by a party, and due account 
shall be taken of the rule of prejudicial error. 


. Federal Aviation Act of 1958, as amended. 
Section 401(a)(b)(d)(1), 72 Stat. 754, 49 U.S.C. BTC: 


(a) No air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board authorizing such 
air carrier to engage in such transportation. 


(b) Application for a certificate shall be made in writing to 
the Board and shall be so verified, shall be in such form and contain 
such information, and shall be accompanied by such proof of service 
upon such interested persons, as the Board shall by regulation 


require. 
* * * 
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(d)(1) The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the application, 
if it finds that the applicant is fit, willing, and able to perform such 
transportation properly, and to conform to the provisions of this 
chapter and the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required by the public 
convenience and necessity; otherwise such application shall be 
denied. 


Section 1005(f), 72 Stat. 794, 49 U.S.C. 1485(f): 


(f) Every order of the Administrator or the Board shall set 
forth the findings of fact upon which it is based, and shall be served 
upon the parties to the proceeding and the persons affected by such 
order. 


Section 1006(e), 72 Stat. 795, 49 U.S.C. 1486(e): 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by 
the court unless such objection shall have been urged before the 
Board or Administrator or, if it was not so urged, unless there were 
reasonable grounds for failure to do so. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,557 


DELTA AIR LINES, INC., 
Petitioner, 
Vv. 
CIVIL AERONAUTICS BOARD, 
Respondent. 
SOUTHERN AIRWAYS, INC., 


Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF ISSUES PRESENTED 
In respondent's view, the only question present in this proceeding 
is whether the Board's findings and conclusions, in selecting Southern 
and its proposals in preference to Delta and its proposals for the two 
route awards at issue, reflect a reasoned consideration of and judgment 
on the relevant factors disclosed by the record. 


A preliminary phase of the Southern Airways, Inc. Route Realignment 


Investigation, which is the subject of this suit, was before this Court 


= = 
in National Airlines, Inc. v. Civil Aeronautics Board, 129 U.S. App. D.C. 
180, 392 F.2d 504 (1968). The issues there raised are not involved in 
the instant litigation. 

On December 18, 1969 this Court denied Delta's Motion for Partial 
Stay of the Board's orders in this proceeding. 

COUNTERSTATEMENT OF THE CASE 

Delta Air Lines seeks review of Civil Aeronautics Board Order 
69-9-132 (September 24, 1969) (J.A. 215) entered in the Southern 
Airways, Inc. Route Realignment Investigation insofar as the Board 
(1) extended the routes of Southern Airways to the South Florida cities 
of Orlando and Miami/Fort Lauderdale thereby authorizing Southern to 
engage in operations over a route between Memphis and Miami via numerous 
intermediate points throughout the Southeastern United States; (2) up- 


graded Southern's existing one-stop Atlanta-Nashville authority to permit 


nonstop operations in that market; and (3) denied Delta's applications 


for Memphis-Miami and Atlanta-Nashville authority. Delta has amended its 
petition for review to include the Board's Supplemental Opinion on Recon- 
sideration, C.A.B. Order 69-11-94 (November 21, 1969) (J.A. 289 ) in 
which the Board, responding to petitions for reconsideration filed by 
several parties, elaborated its findings and reaffirmed the basic 
decisions of which Delta complains. 

The awards in question were made by the Board at the conclusion of 
a lengthy investigation which included full hearings before one of the 
Board's examiners and extended proceedings before the Board, including 


oral argument, on review of various aspects of the examiner's decision. 


—a— 
In brief, the Board's overall findings with respect to the competing 
applications filed by Southern and Delta were: that the predominant, 
1eeds of the markets involved were for local operations of the sort | 
proposed by Southern -rather than the long-haul services extending =O 
points outside the Southeast which Delta planned to offer; that Southern 
was able to provide the necessary services and that its operating plans 
and status as a local service carrier afforded the best promise for meet- 
ing the service needs involved; and that the awards would ultimately 
strengthen Southern and thereby reduce its dependence upon federal: sub- 
sidy support. 

In a route realignment investigation such as is here involved, the 


Board is concerned with the modernization of the operating authority of 


a specific local service air carrier--in this case, Southern-—-so as to 


bring that authority into closer conformity with the changed character. 


of contemporary air transportation. Historically, the certificates of 
public convenience and necessity held by the local service carriers have 
been so structured and so encumbered with various..operating restrictions 
as to make it impossible for the local service carriers to operate 8 
significant level of nonstop service, except between points lying ad- 
jacent to one another in a linear route description. Accordingly, ‘the 
local service carriers have found it increasingly difficult to Boe SES 
the major, and profitable, city-pair markets within their service, areas 
which were served on a nonstop basis by she trunk carriers. . The purpose 


of a realignment is to remove unnecessary restrictions with a view to 


the possibility of increasing the extent to which the carrier's services 
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are responsive to the needs of the traveling public and, further, 
of strengthening the carrier by affording it access to some of the 
more profitable markets. 

Prior to the institution of the Realignment Investigation 
Southern's route system extended over most of the southeastern United 
States, from Memphis and New Orleans on the west to Charleston and 
Jacksonville on the east. As a result of earlier action in the proceed- 
ing which is not here challenged, the Board had "realigned" Southern's 
system so as to make possible a substantial increase in the number of 
city-pairs which it could serve on a nonstop basis. 

1. The South Florida Extension. 


ee 


In the first action here challenged the Board extended Southern's 


routes beyond Tallahassee, Florida to Orlando and Miami/Fort Lauderdale 


and thereby made possible the operation of numerous flights over 
Southern's routes between points throughout the Southeast--many of 
which lacked any single-plane service to the major Florida cities— 
and Orlando and Miami/Fort Lauderdale. Moreover, the route extension 
made possible the operation of Memphis-Miami and Birmingham-Miami non- 
stop flights, the principal authority for which Delta applied. (See 
map on facing page.) 

1/ The Board permitted the examiner's basic realignment decision 
to take effect, except with regard to several specific awards, including 


those involved here, as to which various parties sought review by the 
Board. C.A.B. Order 69-2-86 (February 18, 1969)( J.A. 146 ). 
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The Board had included the question of extending Southern's 
system to South Florida in the Realignment Investigation for the 
purpose of considering therein the need for direct service between 
many points on Southern's routes and Tallahassee, Orlando, and Miami / 
Fort Lauderdale. The Board acted on the belief that 


"extending Southern into these Florida cities 
should improve service convenience to the public, 
and, at the same time, on the basis of our pre- 
liminary analysis, it appears that such operations 
would be profitable to the carrier. . -- We 
believe this proceeding is the appropriate vehicle 
to explore this question since it is closely re- 
lated to the prime concern of this case, namely, 
the realignment of Southern's route structure to 
enable it to provide improved and more economical 
service." Order E-25230 (June 1, 1967)( J.A. 3 ).2/ 


In response to the opportunity to gain entry to South Florida, | 
Southern proposed the extension of its realigned segment 2 from Panama 


City, Florida to Tallahassee and, beyond, to the South Florida points. 


The carrier planned an initial service pattern of four daily roundtrip 


flights connecting Nashville, Memphis, Birmingham, Montgomery, Eglin Air 
Force Base, Dothan, and Tallahassee with Orlando and Miami/Fort Lauderda2« 
Delta, petitioner here, also has extensive routes in the same genera! 


area of the United States, and beyond. It is presently authorized ‘to 


2/7 In its order instituting the Realignment Investigation the 
Board specifically proposed to hear Southern's application for an Atlanta— 
Miami route. In Order E-25652 (September 8, 1967) ( J.A. 9 ») the 
Board, in response to Southern's petition for reconsideration, expanded 
the scope of the proceeding to include consideration of the Memphis-Miami 
route here involved. Southern applied for both South Florida routes and 
a Miami-Key West route as well. Only the Memphis-Miami application was 
granted by the Board and it alone concerns us. Action on the Atlanta- 
Miami route has been deferred. 


ae 
conduct Memphis-Miami and Birmingham—Miami operations but only on 
flights which make an intermediate stop. Eastern Air Lines has non- 
stop authority in the two markets. Nonetheless, in recent years 
Delta has carried the majority of the traffic in the two markets. 
In the instant proceeding Delta applied for new route authority 
between Memphis and Miami, via intermediate points. The grant 
of its application would have made possible, inter alia, nonstop opera- 
tions between Memphis and Miami and Birmingham and Miami. Delta con- 
centrated its proposal on service between the Southeast and cities in 
other areas of ‘the United States. Thus, it proposed four daily round= 


trip flights over its new route, each of which would operate beyond the 


Southeast to distant points such as Kansas City, St. Louis, Chicago, 


Dallas, and Los Angeles. (J.A. 159-61) 

In analyzing the service proposals submitted by the several appli- 
cants, the Board found that Southern--which alone proposed to bring 
first Florida service to a substantial number of points--should be 
selected for the route. "Southern is better suited to meet the local 
needs of the primary markets at issue in this investigation, i.e., those 
involving service between points in Southern's existing service area and 
Florida." Order 69-9-132 (J.A. 220 ). The Board's conclusion confirmed 
the examiner's finding that the route which Southern proposed to operate 
between Memphis and Miami via numerous intermediate points would provide 
substantial service improvements to a large number of passengers. 

"at the present time single-plane services 


are not provided between Memphis, on one hand, 
and Tallahassee and Orlando, on the other; between 
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Birmingham, Montgomery, Eglin, and Dothan, on one 
nand, and Tallahassee, Orlando, and Miami, on the 
other, and between Nashville and Orlando. During 
1967, a total of 38,490 passengers moved between 
these points. Consequently, 4 substantial volume 
of traffic would receive first single—plane 
service. In addition, improved competitive 
services would be provided between Memphis 

and Miami where there were 22,940 passengers 
during 1967 and first competitive service would 
be provided between Nashville and Miami, and 
Tallahassee and Orlando/Miami where during 1967 
there were 66,240 passengers." Initial Decision, 
op. 51-52 ( J.A. 109-110). 


‘he Board noted and rejected Delta's argument that the examiner 
nad failed to give it fair comparative consideration (J.A. 220 ) but 
went on to specifically compare the proposals of the two carriers, find- 
ing that Southern's was most responsive to the needs of the primary | 


markets at issue, i.e., the needs of the many small cities throughout 


the Southeastern United States for first single-plane service to 


Tallahassee, Orlando and Miami/Fort Lauderdale. Whereas Southern pro- 


posed to offer such first single-plane service to fifteen city-pairs, 
Delta concentrated its proposal on markets such as Memphis—Miami which 
already have single plane service. Whereas Southern, as 4 local service 
carrier based in the South, serves more points in the area under con- 
sideration and can thus be expected to offer predominately short-haul 
service tailored to the needs of the local markets, Delta proposed 
through schedules operating to such far flung destinations as Kansas 
City, Chicago, St. Louis, Dallas and Los Angeles. The Board found 


Southern's approach more responsive to the public needs which it found 


to exist. "Southern is better suited to meet the local needs of the 
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primary markets at issue in this investigation, i.e., those involving 
service between points in Southern's existing service area and Florida 
. .. we find the fact that [Southern] offers greater service benefits 
than Delta in the primary markets determinative." ( J.A. 220-221). 

In addition to its finding that Southern's service proposal was 
superior to Delta's, the Board also agreed with the examiner that the 
South Florida extension would prove profitable for Southern over the 
long run and provide the local service carrier with important strengthen- 
ing. Based on its analysis of the markets in issue, the Board projected 
an immediate reduction in Southern's annual need for federal subsidy in 
the amount of approximately $50,000.( J.A. 220 ). 

Alternatively, Delta urged the Board to grant it Memphis—Miami and 
Birmingham—Miami nonstop authority even if the Board awarded the Florida 


extension to Southern. The Board denied the request, finding that such 


3/ The South Florida extension was comparable to routes awarded 


to other local service carriers in recent cases whereby the carriers 
nave been able to connect a number of small points within their systems 
to major population centers beyond. Thus, @.g., Ozark, a carrier based 
in the Middlewest, was recently extended from several of the smaller 
cities in its area to Washington and New York. Ozark Extension to New 
York/lashington Investigation, C.A.B. Order 69-2-145 (1969). These ex- 
tensions enable the carriers to provide new direct service where only 
connections were available before. In addition, they strengthen the 
local service carrier by affording it access to major new sources of 
relatively long-haul traffic. See also Application of Piedmont Aviatior , 
Inc., C.A.B. Order E-24159 (1966); Southern Airways, Inc. Show Cause 
Proceeding, 0.A.B. Order 68-7-33; Texas International's Denver extensior 
in Reopened Pacific Northwest-Southwest Service Investigation, C.A.B. 
Order 69-4-11; Ozark's Dallas extensions in Gulf States-Midwest Points 
Service Investigation, C.A.B. Order 69-5-25 and Central Route 81 Case, 
C.A.B. Order 69-5-30; Piedmont-Chicago Entry Case, C.A.B. Order 69-6-90; 
and Texas International's Los Angeles extension in Service to Albuquerou< 
Case, C.A.B. Order 69-7-136 (1969). 
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an award "might in the long run cripple Southern's participation in 
the development of the Memphis-Miami market." ( J.A. 221 ) 

In response to the petitions for reconsideration filed by 
several parties and Delta's petition for administrative stay, the 


Board reaffirmed its basic conclusion that the South Florida extension 


would strengthen Southern and, moreover, that Southern's proposal was 


most responsive to the needs of the primary markets. Again, the Board 
‘specifically responded to, and rejected, Delta's contention that it nad 
been denied comparative consideration. (J.A. 301 ). The Board also | 
answered Delta's complaint that its meaning was unclear when it spoke 
of the "primary" markets. 


"As a local service carrier based in. the South, 
[Southern] serves more southern points and markets, 
and more such points and markets on an exclusive 
basis, than any other applicant. 


"Many of the cities concerned have enjoyed a 
high level of economic growth, particularly in 
recent years, and this prosperity is reflected 
by a sustained pattern of air traffic growth. 
Furthermore, the record is clear that there is 
a burgeoning commmnity of interest between the 
area served by Southern and the rapidly growing 
Florida cities of Tallahassee, Orlando, and 
Miami. Southern's route structure will permit 
it immediately to offer single-carrier services 
in a larger number of South-Florida markets 
than any other applicant. More important, that 
route structure will permit the carrier to pro= 
vide, in response to developing traffic demands, 
a pattern of additional or expanded single-plane 
service in Southern's exclusive markets which 
today do not justify such service." ( J.A. 293-94). 
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2. Atlanta-Nashville Nonstop Authority. 

The second action in this proceeding which is here challenged by 
Delta was the award of Atlanta-Nashville nonstop authority to Southern. 
Before the institution of the Realignment Investigation, Southern had 
served the Atlanta-Nashville market, but under the handicap of restric- 
tions which required it to schedule two intermediate stops betwéen the 
cities. In the initial phase of the proceeding the Board conferred one- 
stop authority on Southern without objection from Delta. Order 69-2-86 
(J.A. 147). In the order here challenged, the Board upgraded Southern's 
authority to permit nonstop operation by it in addition to the incumbent 
carriers, Eastern and TWA. 

The prospect of improved operating authority between various city- 
pair combinations which it already served was held open to Southern 
and other applicants by the Realignment Investigation. In order to take 
advantage of some of these possibilities the carrier submitted, inter 
alia, a combined operating proposal for the three city-pair combinations 
of Atlanta, Nashville, and Chattanooga. Prior to the start of the pro- 
ceeding, Southern had been required to make two stops on all flights 
between Atlanta and Nashville, and its operations had been similarly 
encumbered with respect to Atlanta-Chattanooga and Nashville-Chattanooga. 
Southern proposed the abolition of operating restrictions with respect to 
service between the three cities and it planned an initial service pattern 


in the Atlanta-Nashville market of one daily nonstop roundtrip and a daily 


one-stop roundtrip. Neither Eastern nor TWA, the two nonstop incumbents 


in the Atlanta-Nashville market, opposed the grant of nonstop authority 


to Southern between the two cities. 
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In the meantime, Delta, which has no current authority in the 
market, filed an application for nonstop Atlanta-Nashville authority. 
The Board granted its request for consolidation with the Realignment, | 
Investigation. (J-A- 20 ). Delta opposed the approval of Southern's 
realignment insofar as it would: have made possible nonstop operations 
between Atlanta and Nashville and Delta urged instead the grant of its 
own application for Atlanta-Nashville nonstop authority. ( J.A. 180 ‘ 
Delta proposed to operate three daily nonstop roundtrips in the market. 
Each of these flights would have operated south of Atlanta to various 
points on Delta's existing system. Moreover, Delta proposed to. operate 
each of the flights north of Nashville to Chicago and/or Cincinnati. 
(5.A. 178-79). 

At the time of its application, however, Delta did not have au- 
thority to operate north of Nashville to either Chicago or Cincinnati 
but was an active applicant for such authority in the Gulf States-Mid- 
west Points Service Investigation, Docket 17726, then pending before the 
Board. In its brief to the examiner in the Realignment Investigation 

alta stated that unless it received the north-of-Nashville authority 
which it sought in the Gulf States Investigation the Atlanta-Nashville 
operation which it had proposed "would not be economically viable." 

In analyzing the overall realignment of Southern's system, ne 
examiner gave simultaneous consideration to Southern's proposal for 


the three city-pair combinations of Atlanta, Nashville, and Chattanooga. 


He found that the combination of new service which Southern proposed 


re 

to offer in the three markets, if permitted, would enable Southern 

to earn a substantial operating profit and enhance its overall financial 
prospects. Initial Decision, pp. 19-20 (J.A. 79 ). He further found 
that substantial benefits in terms of improved service to the public 
would result from this aspect of the realignment. Initial Decision, 

pp. 19-22 (J.A.79-81). Accordingly, he concluded that Southern should 
be permitted to provide service in the three markets without stop 
restrictions. 

The examiner also considered Delta's application for nonstop 
Atlanta-Nashville authority. He noted that Delta itself had categorized 
its application as contingent upon the grant of Nashville-Chicago au- 
thority in the Gulf States Investigation. Since a decision had not been 
reached in the latter case, the examiner denied Delta's application but 
noted that 

"If the Board should grant Delta's application before 

this proceeding is presented for decision, it may consider 

Delta's application for Atlanta-Nashville authority in 

light of its decision on its Chicago-Nashville application." 

Initial Decision, p. 22 (J.A. 81 ). 

Delta petitioned the Board for review of the examiner's award of 
nonstop Atlanta-Nashville authority to Southern and his denial of Delta's 3 
application for similar authority. Although the Board declined review y 

f 
of the examiner's basic realignment of Southern's system, it responded Wa 


to Delta's petition by restricting Southern to one-stop Atlanta-Nashville 


operations pending a full review by the Board of the specific question of 


whether Southern and/or Delta should be authorized to provide nonstop 


operations in that market. Order 69-2-86 (J.A. 147 )- 
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At the conclusion of the proceedings on review, the Board af- 
firmed the examiner in his realignment of Southern's’ system so as to 
permit nonstop Atlanta-Nashville operations and his denial of Delta's 
application. Neither carrier offered outstanding public benefits in- 
sofar as Atlanta-Nashville nonstop service is concerned and the Board's 
award to Southern does not rest on any finding that the market was in- 
adequately served since two carriers were already authorized to provide 
nonstop service between the two cities. Delta's proposal, however, 
would have been largely duplicative of the existing through-plane, Long- 
haul operations offered by Eastern and TWA, notwithstanding the fact 
that the Atlanta-Nashville market is predominately local in character. 
Southern, by way of contrast, proposed turnaround sivente=Nasnriys) 
service. The Board selected Southern for the award. 

"[TJhe primary need in the Atlanta-Nashville market is 

not service that is essentially an adjunct of Chicago 

long-haul operations, but rather local service of the 

kind proposed by Southern. This is supported by the 

nature of the sizable Atlanta-Nashville market (97,000 


passengers in 1967), two-thirds of which is comprised 
of local traffic." (J.A. 228-29). 


Moreover, the Board emphasized the importance of the Atlanta- 


Nashville market in providing significant route strengthening for the 
local service carrier. Indeed, the Board found that the award would 


enhance the possibility that Southern's subsidy could be reduced. 


Z/ By way of contrast, the South Florida extension made possible 


the operation of new service between fifteen city-pairs which had been 
totally without single-carrier service. 


5/ In the meantime, the Board had awarded Delta the Chicago-Nash- 
ville authority which it sought in the Gulf States Investigation. C.A.B. 
Order 69-5-25 (1969). That award made possible the Chicago-Nashville- 
Atlanta-beyond long haul operations which Delta proposed. : 
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(J.A. 228 ). The Board also concluded that Delta's proposal did not 
promise sufficient public benefits to justify the harm it would cause 
Southern by depriving the latter to a considerable extent "of the 
benefits of the Atlanta-Chattanooga-Nashville authority it has 
already received." (J.A. 229 Ne 

Conversely, the Board concluded that placing Delta in the Atlanta- 

Nashville market as a third nonstop carrier would have an adverse impact 
on Southern with respect to its historic participation in the market 
and also, with respect to the improved authority already awarded to 
Southern, without objection, between Atlanta, Nashville, and Chattanooga. 
In the Board's view, the added competition from Delta's presence as a 


nonstop carrier and the continued restrictions which the one-stop au- 


thority imposed on Southern's operations were not justified by the 


limited benefits which would accrue to the public from the Board's 
selection of Delta. (J.A. 229 ). 

In response to Delta's petition for an administrative stay the 
Board reaffirmed its reasons for selecting Southern. 


"Specifically, we found that the award would strengthen 
Southern, and that the carrier would meet the primary 
need of the Atlanta-Nashville market for local turn- 
around service, whereas Delta proposed service that was 
essentially an adjunct of Chicago long-haul operations. 
While Delta's proposed initial service pattern of three 
nonstop round trips would result in substantial service 
benefits, we believed that in the long run the needs of 
this market--two-thirds of which is comprised of local 
Atlante-Nashville traffic--can best be served by a 
carrier geared to the local market. This is especially 
true where, as here, the two incumbent carriers operate 
substantially all of their flights beyond one or both 
points to such distant cities as New York, Detroit, 
Chicago, and Miami." (footnote omitted) (J.A. 303 ). 
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ARGUMENT 


Delta was not deprived of due process by the way 
in which the proceeding was structured or by the 


time when the Board's findings were made. 

Delta contends that it was deprived of a fair hearing on its 
applications by reason of the way in which the case arose. Thus, 
it argues that the Board instituted the Realignment Investigation 
with the specific objectives in mind of strengthening Southern and 
improving local service in the Southeastern area, and that the Board 
simply carried out its preconceived objectives without Delta ever : 
having had a chance. Delta further argues that it was prejudiced by 
the fact that the Board's original findings were deficient and that it 
was only in its supplemental opinion on reconsideration, after litigation 


was commenced, that the Board dealt with the basic problems. Upon 


scrutiny, these omnibus contentions are plainly shown to be lacking, in 


merit. 

The Board unquestionably had authority to institute a proceeding 
looking to the realignment of Southern's routes and to include for con- 
sideration therein such related issues of new authority as it might deen 
proper. Delta does not contest this fact. (Pet. Br. 26) City of San 
Antonio v. Civil Aeronautics Board, 126 U.S. App. D.C. 112, 374 F.2d 
326 (1967); Federal Communications Commission v. Pottsville Broadcasting 
Co., 309 U.S. 134 (1940). Of course, in such a proceeding the Board is 
required to consider the usual standards which govern public convenience 


and necessity determinations. In the instant proceeding Delta got: every— 


thing to which it was entitled. Its competing applications for new 


Oa 

authority were consolidated with the proceeding and were given compara— 
tive consideration with Southern's by the examiner, as the Board found 
(3.A. 220 ), and by the Board, as the Board twice stated (J.A. 220, 301). 
The fact that Delta did not prevail does not establish any failure 
on the part of the Board to accord Delta comparative consideration. 
In reaching its decision, the Board simply concluded that the public 
convenience and necessity required the selection of Southern because 
that selection would best satisfy the service needs of the public and 
would strengthen Southern and reduce its need for subsidy. Such factors 
are always proper considerations in finding public convenience and 
necessity and in this case were dispositive. 

But, suggests Delta, it would have stood a better chance to obtain 
the authority which it sought if the Board had established a separate 
and independent proceeding for consideration of the routes which Delta 


desired. Apart from the fact that the Board has broad leeway in deter- 


mining the scope of its proceedings, Delta's argument overlooks the very 
6 


Ashbacker principle upon which it so strongly relies. Both Delta and 
Southern had an equal right to be considered for the Memphis-Miami and 
Atlanta-Nashville routes and both necessarily brought into the contest 
the differing "beyond benefits" inherent in their route systems and the 
different operating patterns dictated by those systems. Had the Board 
instituted a proceeding directed in the first instance to Delta's appli- 
cation for Memphis—-Miami and Atlanta-Nashville routes, Ashbacker would 


6/ Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327 (1945). 
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have required the consolidation into that proceeding of Southern's 

applications for the same authority, and the result would have been 

no different in terms of issues and considerations before the Board. 

In such a proceeding, Southern would have relied upon its need for | 

strengthening and its ability to provide new local services to rest 

cisely the same extent that it relied upon them here. Conversely, 

Delta would have urged the same considerations pointing to its 

selection as it in fact urged in the instant case. The controlling 

public convenience and necessity factors would have been the same 

and there simply is no basis for any claim that the setting down of 

one application for hearing results in any different type of proceed 

ing before the Board than that which occurs in a case in which ‘the ipro- 

ceeding is triggered by the setting down of the application of another 

carrier. : 
Finally, Delta argues that the Board's findings comparing Delta's 

proposal with Southernts came too late since, says Delta, they es not 

| 


made until the Board's Opinion on Reconsideration. This assertion, 


likewise, will not bear analysis. In the first place, both the examiner 


and the Board granted Delta comparative consideration before the Board 


issued its opinion on reconsideration. The fact that the opinion 
sharpened or amplified the Board's findings does not give rise to valid 
complaint; that is precisely the function of reconsideration. Civil 
Aeronautics Board v. Delta Air Lines, Inc., 367 U.S. 316, 321 (1961). 

In fact Delta's petition could validly seek no more than a renand to the 
Board to supply findings on the subjects which the Board has already dealt 


with in its Supplemental Opinion. 


mS 


II. The Board properly arrived at its decision to select 
Southern for each of the markets here at issue by weighing 
and balancing all material factors relevant to the public 


convenience and necessity and no further findings were required. 


Delta argues that because the Board's opinion does not "compare" 


Southern and Delta with regard | cvery possible criterion the Board's 


decision mst, at a minimum, be remanded for further findings. In 
support of its position, Delta cites the Easton Publishing, Johnston 
Broadcasting, and Braniff oes which, it asserts, hold that in 
a comparative proceeding administrative agencies must make findings with 
respect to every difference between the applicants.. These cases, says 
Delta, required the Board to mention each of the above factors favoring 
Delta. 

What Delta overlooks, however, is that this Court and others have 
recognized that agencies are not required to make useless findings nor 
to go through the ritual of "balancing" every factor in situations in 
which they first make a dispositive finding that one applicant is best 
qualified to provide the service required by the public convenience and 
necessity. WALT Radio v. Federal Communications Commission, __ U.S. 
App. D.C. __, 418 F.2d 1153 (No. 21,689, 1969); Outagamie County v. Civil 
Aeronautics Board, 355 F.2d 900 (C.A. 7, 1966). 

With respect to both routes here involved, the Board found that 
Southern proposed service of the type most required by the public 

Easton Publishing Co. v. Federal Commnications Commission, 
85 U.S. App. D.C. 33, 175 F.2d 344 (1949); Johnston Broadcasting Co. 


v. Federal Commmnications Commission, 85 U.S. App. D.C. 40, 175 F.2d 351 


(1949); Braniff Airways, Inc. v. Civil Aeronautics Board, 126 U.S. App. 
D.C. 399, 379 F.2d 453 (1967). 
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convenience and necessity. Insofar as the South Florida extension 

was concerned, Southern alone proposed to provide first single-plane 
service in a large number of new markets whereas Delta did not plan 

to provide the sort of connecting service between small Southeastern 
cities, on the one hand, and Orlando and Miami, on the other hand, 

which the Board found to be required. In the Atlanta-Nashville market 
the Board found that the turnaround service, geared to the needs of the 
local passengers, which Southern would offer was superior to the cores 
plane, long-haul operations proposed by Delta. 

Moreover, the Board found that both route awards would provide | 
Southern with needed financial strengthening and lead toward a reduction 
in its dependence on federal subsidy. Finally, the Board found that an 
award of Memphis/Birmingham-Miami authority to Delta, in addition to the 
award of the South Florida extension to Southern, would have an adverse 
impact on Southern's financial condition by depriving it of the support 
which it would otherwise obtain from participation in the Memphis/ | 
Birmingham-Miami traffic. Likewise, the Board found that an Atlanta- 
Nashville award to Delta, rather than Southern, would have an Ree. 
impact on Southern by diverting traffic from services operated by it 
pursuant to its existing authority. 

Having made rational findings on the dispositive carrier selection 
factors, the Board a not required to make further findings with respect 


to every matter which may have been the subject of evidence. OQutagami 


County v. Givil Aeronautics Board, 355 F.2d 900, 906 (C.A. 7, 1966) . 


The court there stated (emphasis added): 
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™With respect to the factors considered and 
the weight attributed to various circumstances in 
weighing the factors, we think that the Board is 
not required in every case to weigh in the balance 


all of the possible factors that may be_ considered, 
and to make findings with respect to all of the 


circumstances upon which testimony has been given. 

** * TA particular] circumstance may weigh heavily 

in the balance in one case but be missing from the 

scales completely in another balance." 

As the Outagamie decision reflects, in a given case certain considera- 
tions may be of such overriding importance as to be dispositive. See, 
also, National Capital Airlines, Inc. v. Civil Aeronautics Board, __U 
App. D.C. __, __ F.2d __ (No. 22,634, decided September 12, 1969), 
where this Court followed such a course. It is for this reason that 
findings need not be made with respect to every factor upon which evi- 
dence is adduced and that there is no requirement for an opinion which 
goes through the ritualistic exercise of balancing each detail. 

To give an example, Delta argues that its schedule proposal in the 
Memphis-Miami market, where it planned to operate, among other flights, 
one daily nonstop roundtrip, was superior to Southern's proposal. The 
best Memphis-Miami service planned by the latter is a two stop flight. 
If the route in question were simply Memphis-Miami, Delta would have a 


strong case indeed. But, as the Board observed in its Opinion on Recon- 


sideration, the route which it awarded herein was quite another matter. 


ith respect to the Memphis/Birmingham-Florida markets, 
the Board weighed the overall service benefits inherent in 
each proposal. In so doing, it considered the needs not only 
of the Memphis-Miami market, on which Delta chooses to focus, 
but of all the other primary markets at issue in this phase 
of the investigation, i.e., those between points in Southern's 
existing service area and the New Florida points at issue. The 


=a = 


Board concluded that Southern's proposal, by concentrating 
on these primary local markets, offered them collectively 
greater service benefits than did Delta's proposal, which 
was geared to long-haul Chicago/St. Louis/Kansas City-south- 
east service. Thus, Southern will provide a greater number 
of schedule frequencies than Delta in most of the markets 
they both propose to serve, and will in addition offer 
single-plane service in a number of small Alabama-Florida 
markets which Delta cannot service. As a whole, Southern 
offers first single-plane and first competitive service 

to substantially more passengers than Delta in the primary 
local markets at issue, as detailed by the examiner and 
restated above." ( J.A. 300-301). 


Similarly, Delta says that its historic interest in the Memphis/ 


Birmingham-Miami markets, in which it is the dominant carrier in spite 


of the fact that it is restricted to one-stop service, required the 


Board to select it. Delta's historic interest was considered by the 
| 


Board and rejected as a controlling factor in the circumstances of 


this case. In its Opinion on Reconsideration the Board said: 


"Delta is incorrect in assuming that its 
existing limited authority and historic traffic 
participation in the Memphis/Birmingham-Orlando/ 
Miami markets, or the superior service it proposed 
in some, of these markets (principally Memphis-Miami) , 
were either overlooked or ignored. On the contrary, we 
were aware of these facts, and weighed them in the 
selection process as factors favorable to Delta, 
but found them overbalanced by the factors cited 
above which militate in favor of an award to Southern." 
(footnote omitted) ( J.A. 302)8/ 
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8/ The other factors which Delta raises as requiring its 
selection in the Memphis-Miami market are equally without merit. 
Thus, it argues that the Board should have compared Southern and 
Delta in terms of their ability to compete. . However, that argument 
overlooks the fact that the authority awarded to Southern involves 
primarily fifteen city-pairs in which it will offer first, i.e., 
non-competitive, single-plane service. In any event, the Board has 
emphatically rejected the argument that trunk carriers should be 
selected over local service carriers for markets such as were here 
involved because of any alleged superior ability to compete on the 
part of the trunk carriers. Service to Albuquerque Case, C.A.B. 

(footnote continued) 
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With respect to the Atlanta-Nashville market Delta advances in its 
behalf the superiority of its initial proposal to operate three nonstop 
roundtrips compared to Southern's pattern of one nonstop and one one-stop. 
Whatever advantage Delta's proposal might have on a short-term basis does 
not overcome the fact that, in the Board's view, a market predominately 
local can best be served by a carrier scheduling solely with regard to 
the needs of the local market, rather than with an eye to the movement 
of longhaul, through traffic. This is particularly true ina market 


already served by two long-haul carriers. As the market grows, Southern 


ean be expected to key its schedules to the gaps left by the long-haul 


operators. Delta could not. 


OO 

Order 69-7-136, p. 3 (1969). While Delta makes much of the fact that 

its entire schedule proposal involved jet aircraft against a substantial 
use of piston aircraft by Southern, those proposals are now several years 
old and since they were made Southern has converted a substantial portion 
of its fleet to DC-9 jet operations. In fact, its inaugural schedules 
for the South Florida route show all jet operations. Finally, although 
fares and beyond-area traffic are legitimate public interest factors, 
they were outweighed in this case by the fact that Southern planned to 
offer superior local service to more markets in the Southeast. See 

note 9 , infra. 


9/ Similarly, Delta argues that the Board failed to give proper 
weight to the superior beyond-area service it would offer as compared 
to Southern. Delta's claim is not borne out by the record. The Board 
specifically recognized Delta's beyond-area benefits but did not find 
them decisive in Delta's favor. 


"(we do not find Delta's beyond-area benefits 
impressive. The Nashville-Orlando market is small, 
with an estimated 8,338 passengers in FY 1970. 
Nashville-Orlando passengers have acceptable con- 
necting service available at Atlanta. While the 
Nashville-Miami market should produce about 27,000 
passengers in FY 1970, Delta will not significantly 
benefit this market in the light of the nonstop and 
one-stop roundtrip service already provided in the 
market by TWA and Eastern." (J-A- 229 ) 
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The Board compared the proposals of the applicants on the matters 


hich it deemed to be relevant. We do not believe that it was required 


to go beyond these findings and comment on every matter raised by Delta. 


As this Court recently observed, "the agency is not required to author an 
essay for the disposition of each application. It suffices, in the usual 
case, that we can discern the 'why and wherefore.'" WAIT Radio v. Federal 


Communications Commission, __ U.S. App. D.C. __, 418 F.2d 1153, 1157 


10/ 
(1969). 


————— | 
10/ To the extent that such cases as Johnston Broadcasting Co.) v. 
Federal Communications Commission, 85 U.S. App. D.C. 40, 175 F.2d 351 
(1949) and Easton Publishing Co. v. Federal Commnications Commission, 
85 U.S. App. D.C. 33, 175 F.2d 344 (1949) would appear to hold to the 
contrary, we believe they are jnapposite to the facts here involved. 
In the radio licensing cases the integration of new awards with existing 
systems is of little significance. Thus in Easton, either applicant might 
have operated the new station in either City. In the case at bar the 
existing system of the applicants dominated their proposals and their 
ability to satisfy the public convenience and necessity as found by the 
Board. Therefore, having selected Southern on the basis of a fair 
comparison of its proposal with Delta's relative to the decisional factors 
which it articulated, the Board was not required to respond to every 
point advanced by Delta in its favor. "Of course busy agency staffs are 
not expected to dot 'i's' and cross tttg.t" WATT Radio v. Federal Communi- 
cations Gommission, __ U.S. App. D.C. __, 418 F.2d1153, 1156 (1969). 
The same considerations distinguish Braniff Airways, Ine. v. Civil: Aero- 
nautics Board, 126 U.S. App. D.C. 399, 379 F.2d 453 (1967). In that case 
tha route to be operated had previously been determined and either) trunk 
earrier selected was to operate the same route. Thus, the considerations 
found dispositive here were not even present there, and the comparative 
characteristics of the competing applicants found essential there could 
not affect the outcome here because Delta did not seek and could not 
render the service found by the Board to be in the public convenience 
and necessity. 
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III. The Board made adequate findings as to each of the 
factors which entered into its determination. 


The Board selected Southern for the South Florida extension and 
upgraded Southern's existing Atlanta-Nashville one-stop authority to 
permit nonstop operations for essentially the same reasons, viz., because: 
(1) Southern proposed service of the type most required by the public 
convenience and necessity; and (2) the awards would strengthen Southern 
financially and enhance the possibility that its dependence on federal 
subsidy could be reduced in the near future. In addition, the Board 
denied Delta's applications for new Florida authority and for Atlanta- 
Nashville authority because of its conclusions that Delta's operations 
under such awards would adversely affect Southern's financial position. 
We consider below each of the Board's findings and Delta's challenges 


L/ 
to them. 


A. Southern's superior service proposals. 


In awarding the South Florida extension to Southern, the Board 
adopted the finding of its hearing examiner that the new route would 
enable Southern’ to provide substantial service benefits to a number of 
Southeastern cities, including first single-plane service between fifteen 


city-pairs, and’ that the improved service would benefit a large number of 


11/ To the extent that Delta goes beyond challenging the adequacy of 
the Board's findings and asks this Court to rule that on balance its pro- 
posal is clearly superior to Southern's and, therefore, that the Board 
erred in not certificating it, Delta's position is without merit. It asks 
this Court to encroach on an area traditionally reserved to the judgment > 
of the administrative agency, without any showing that the Board's decision ,, 
was arbitrary or capricious. Cf. Pinellas Broadcasting Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. 236, 230 F.2d 204, 206 (1956). ” 
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passengers. Comparing Southern's proposed service pattern with Delta's, 


the Board found that Southern would offer "greater service’ benefits oie 
im the primary markets." (J.A.-221 ) Delta's proposal was geared to 
long-haul service between Chicago, St. Louis, Kansas City, Dallas and 
Los Angeles, on the one hand, and points within the Southeast, parti- 
cularly Florida, on the other hand. Delta's proposal totally aamaica 
several points within the Southeast which lacked single-plane sonics 
to the Florida cities. In contrast, Southern planned to concentrate 
its operations on service within the Southeast and between points on 
its system within the Southeast ‘and points in Florida. similarly, in 
selecting Southern for the Atlanta-Nashville award, the. Board observed 


that the primary need of that market is for additional local service 


rather than for the long-haul schedules proposed by Delta. Accordingly, 
the Board found the fact that Southern would offer greater service 
benefits than Delta in the local markets determinative in selecting 


Southern for the route. ( J.A. 228-29) vse 


Delta does not directly challenge the Board's findings that Southern 
would better serve the primary markets involved in the South Florida ex- 
tension. Indeed, Delta cannot effectively challenge the Board's findings 
since it is a fact of record that Delta did not propose any service at 


all to many of eae 5: points to which Southern will offer first 
12 
Florida service. However, Delta argues that the Board's decision in 


12/ Delta does suggest that its. service plan. would initially} benefit 
more passengers than Southern's. However, the passengers which Delta 
would benefit already receive some service (e.g., the Kansas City-Miami 
passengers which Delta claims, Pet. Br. 61) whereas many of the passengers 
to benefit from Southern's proposal would receive their first single-plane 
service. 
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selecting Southern for Atlenta-Nashville nonstop authority is in- 
comprehensible, claiming that it does not understand the Board when it 
states that "the primary need in the Atlanta-Nashville market is... 
local service of the kind proposed by Southern." ( J.A. 228-29) 

In fact, the Board's Opinion in the instant case spelled out with 
considerable clarity the type of service which the Board had in mind 
and the characteristic of the market which required that kind of service. 
( oF 229). Two-thirds of the Atlanta-Nashville traffic originates in 
one of the two cities and has a destination in the other. Only one- 
third of the traffic is through, or beyond-area, traffic. In such 
markets the basic need is for a carrier which will provide schedules 
and service keyed to the local traffic, not schedules geared to the 
needs of long-haul passengers. 

In the converse situation, where the market is comprised predominately ,_ 
of through passengers, the Board has selected carriers because of their 
ability to provide through-plane service geared to the needs of long-haul 
passengers. See, e.g., the Board's award to Delta in the recent Dallas 
Fort Worth-Phoenix Nonstop Service Case, Order 69-7~137 (1969) . How- 
ever, the Board there explained that "{tJurnaround service . . . may be 


advantageous in some markets which require schedules tailored to the peak 


, 
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t 
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13/ The Board's decision in the Dallas-Phoenix Case has been challenged? 


in litigation pending before this Court. Continental Air Lines, Inc. v. » 
Civil Aeronautics Board, C.A.D.C. No. 23,560. 


traffic needs of the local passengers, with all available seats for local 


Se Oe 
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traffic and less possibility of delay as a result of operations over 
the local segment being part of a through pattern." Order 69-7-137, 
p. 2. Here the Board found that the advantages of Delta's initial | 
proposal to operate three nonstop roundtrips were outweighed by the 
fact that Southern, serving the market on a local turn-around asic! 
could be expected to best meet the needs of the market over the long 
term. (See p. 22 , supra.) 
B. Southern's financial strengthening. | 
Beyond the fact that the selection of Southern for each of the 
routes was fully warranted by. the substantially superior service pro- 
posal which it presented in relation to the public convenience and! 


necessity, the Board also selected Southern on findings that the new 


and improved authority would significantly strengthen the local service 


carrier's financial posture and enhance the prospects for a reduction in 


its dependence on federal subsidy. 

Prior to the hearing in the Realignment Investigation Southern and 
the Board's Bureau of Operating Rights each submitted financial forecests 
for Southern's operations over the South Florida route and each of these 
was available for the purpose of cross examination at the hearing. Several 
carriers, but especially Delta, challenged various aspects of these pro- 
jections and proposed specific revisions for them. | 

In reaching its decision, the Board, based on its analysis of the 
evidence of record, made its own detailed financial forecast for Southe=n"s 


proposed operations in the South Florida markets. The Board projected én 


operating profit in excess of $700,000 and a subsidy need reduction of 


iG 


saad ter / a for the first year of operations, 1970. 
L 


(3.a.°220 )- 


Fastern Air Lines, which opposed Southern's extension to South 
Florida, filed a petition for reconsideration of the Board's decision 
in which it alleged that the Board had erred in making its financial 
projections for Southern. It urged the Board to revise its forecast 
in a number of respects which, taken together, would have converted 
Southern's $700,000 operating profit to a slight loss. (J.A. 245-264) 

Southern, in turn, filed an answer to Eastern's motion and, 
while generally opposing the downward revisions which Eastern: had 
suggested, argued that the Board (and Eastern) had underestimated its 
prospects in several important respects. Accordingly, Southern suggested 
that the projected operating profit and subsidy need reduction should 
actually be increased. (J-A. 265-281) 

Southern went a step further, however. Recognizing that financial 
forecasts of the type here involved are in reality no more than educated 
estimates of future events, Southern urged the Board to stand by its 


original forecast. The upward revisions which it offered were only 


1)" The federal subsidy paid the local service carriers is intended 
not only to assist them in meeting their operating expenses but also to 
afford them an opportunity to earn a fair rate of return on their in- 
vested capital "under honest, economical, and efficient management." 

(49 U.S.C. 1376(b)).. Accordingly, a carrier can incur a "subsidy need" 
with respect td an operation on which it earns a substantial operating 
profit if the profit thus earned is not sufficient to enable the carrier 
to achieve the rate of return on investment (11.34%) to which the Board 
has found it to be entitled. Thus, under the Board's analysis, the first 
$650,000 of Southern's operating profit would go towards its return on 
investment and'taxes. Beyond that, $50,000 would remain towards a re- 
duction of the federal subsidy required to support its other operations. 
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"intended to show that even under Eastern's method of picking and 
choosing certain self-serving adjustments, the contention that Ghanges 
should be made in that Board forecast is, in fact, without meaning. | 
Overall, the Board's forecast is reasonable." (3.A. 276)- : 

In its Opinion on Reconsideration the Board accepted some of the 
adjustments proposed by each of the parties and rejected others. The 
net result of the adjustments, however, was small, amounting to a 
reduction from $50,000 to $20,000 in the projected subsidy need reduction 
for Southern. The Board remained convinced "that Southern's cL will 


ultimately prove profitable . . ." and "that Southern may reasonably be 
| 


expected to earn a substantial operating profit and achieve a small 


subsidy need reduction in the first year of operations, 1970." ( S.A. 293,295) 


The Board also found that the Atlanta-Nashville market would be a 
source of financial strengthening for Southern. The examiner had pro- 
jected an operating profit for the forecast year 1969 of $200,000 for 
Southern's combined operations over the improved Atlanta-Nashville- 
Chattanooga authority which he recommended the Board award as part of 
the basic route realignment. Initial Decision, p. 20 (J.A. 79 i 
In its Opinion, the Board also emphasized the importance of the atlanta- 
Nashville market in prowiding significant route strengthening for the 
local service carrier. Indeed, the Board concluded that Southern would 
be likely to earn a subsidy need reduction if account were taken of 1970 
traffic and the recent fare increase (J.A. 228). It is true that this 
projection related to Atlanta-Nashville-Chattanooga authority but ; Southern 
has such authority as a result of this proceeding and the forecast is 


i 
significant. 
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Delta here challenges those conclusions. What Delta really objects 
to is the fact that in a route contest between a subsidized local service 
carrier and a trunk carrier, the subsidized local service carrier has 


the advantage in terms of relying upon the factor of carrier strengthen- 


ing. The Board has made the public interest determination that it is 


desirable to reduce the amount of federal money expended in subsidizing 
airline operations and, accordingly, that the Board should make every 
effort to bring the local service carriers to a state of economic self- 


sufficiency. One So to carrier strengthening is through the award of 
a 
profitable routes. It is obvious that where a local service carrier 


can demonstrate ‘the likelihood that a route will provide it with in- 


creased financial strength, the Board mst accord weight to that 


” 


15/ Indeed, Delta was brought to its current state of robust good 
health largely through the route strengthening process. 
"In establishing the original southern transcontinental 

service pattern in 1961 the Board chose two small trunks then 

new to transcontinental service over the larger carriers al- 

ready offering such service in the major northern trans- 
continental markets. The Board concluded that the southern 
transcontinental markets provided excellent opportunities for 
strengthening the systems of two of the industry's weaker carriers. 
Little need be said about the success of this effort. Delta is 
now one of the industry's largest carriers, only a small step 

down from the Big Four; and both Delta and National have success-— 
fully--and quite profitably--accomplished the transition into the 
jet era." Southern Tier Competitive Nonstop Investigation, C.A.B. 
Order 69-7-135, pp. 14-15 (1969), citing Southern Transcontinental 
Service Case, 33 C.A.B. 701, 725-27, 896-910 (1961). (One aspect 
of the Board's decision in the Southern Tier case has been chal- 
lenged in litigation pending in this Court. Continental Air Lines, 
Inc. v. Civil Aeronautics Board, C.A.D.C. No. 23,561.) 
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16/ 


showing. The instant case involves a comparison between Delta, the 
most profitable of the trunk carriers, and Southern, the smallest of 

the local service carriers. Indeed, Delta's annual profits of $39 
million (on revenues in excess of $500 million) exceed Southern's 

annual revenues, approximately $33 million. On those revenues, Southern 


incurred a net loss of approximately pes even after federal sub- 
17 

sidy support of more than $3} million. ‘ 
| 
Here, however, as has been noted, there were dispositive grounds 


other than carrier strengthening for selecting Southern. The Board 
selected Southern for these routes primarily because of its superior | 
service proposals and Delta is incorrect in assuming that it will prevail 
* over Southern if it can but topple over the Board's projection that i 
Southern will achieve a subsidy need reduction in its first year of 
operations. | 
The Board did not rest its selection of Southern on @ finding of 


| 
specific financial results in the first year of operation. Rather, it 


chose Southern primarily on the basis of its superior service proposal. 


As the Board noted in its Opinion on Reconsideration: 


16/ The Board has not been indiscriminate in applying its carrier 
strengthening program. Thus, it selected Delta for Dallas-Phoenix 
nonstop authority in the face of a showing that either of two local | 
service carriers could profitably operate the route. Its selection | 
of Delta there was based on the substantial superiority of that 
carrier's service proposal relative to the needs of the market in 


sssue. Dallas/Fort Worth-Phoenix Nonstop Service Case, C.A.B. 
Order 69-7-137 (1969). 


17/ Civil Aeronautics Board Air Carrier Financial Statitistics 
(for the year ended June, 1969). 


ale 

™qhere, as here, we find that the route is basically strong, 
and that selection of a local service carrier will offer 
important public benefits and will initially produce a sub- 
stantial operating profit, we have ina number of recent 
cases selected such a local service carrier to serve a new 
route extension. See, e-g., Ozark Extension to New York 
Washington Investigation, Order 69-2-144/145, February 27, 


1969; Denver-Twin Cities Service Investigation, Order 

69-4-20, April 2, 1969. Thus, acceptance of LEastern's 

forecast that Southern's operations will fall substan- 

tially short of covering the carrier's full return and 

tax requirement] would not require any change in our 

ultimate conclusion as to the public convenience and 

necessity for awarding Southern the Florida extension." 

( 3.4. 297) 

In challenging the Board's conclusion that the South Florida 
extension would provide Southern with needed financial strengthening, 
Delta's approach is to assert that the Board must make precise forecasts 
as to the exact benefits which will result to the subsidized carriers, and 
then to argue that the forecasts which the Board made are in error in 
various respects. We disagree. The basic question is whether the Board 
reasonably concluded that the South Florida extension would ultimately 
strengthen Southern, and not the precise point in time in which that 
result would occur or whether Southern would be strengthened by a few 
thousand dollars more or less. 

In the first place, the use of concrete numbers in the Board's 
traffic forecast for each market and the use of exact dollar amounts 


as to revenues and costs gives the overall forecast an aura of certainty 


which is unwarranted, The Board does not pretend that its economic 


projection is a certain prediction of future events. Indeed, it is 


fatuous to believe that the Board, this Court, or even Delta, can 


determine in advance the precise dollar results which Southern will 
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achieve in its operations over the new route. The financial projec- 
tions are no more and no less than an estimate, an expert opinion as 
to the general nature of the results which can be expected and the 
Board has said as mch, 

"Of course, in the final analysis the reasonable- 

ness of a forecast does not depend on whether each minor 

component is correct or incorrect, or even whether one 

technique or another is more appropriate to determine 

such matters as participation and stimulation. What 

matters, as we have had occasion to observe in the past, 

is the reasonableness of the final result, for all traf- 

fic and financial forecasts involving a future period 

call fundamentally for the exercise of informed and 

expert judgment." (J.A. 299 ) 18/ 

Absolute precision is neither possible nor required, As Judge 
Prettyman observed many years ago, "Any forecast of the result of 4 
new venture contains a core of certainty and a margin of conjecture." 
United Air Lines, Inc. v. Civil Aeronautics Board, 81 U.S. App. D.C. 
89, 155 F.2d 169, 174 (1946). See also the remarks of Mr. Justice 


Cardozo in Dayton Power & Light Co. v. Public Utility Commission, 


292 U.S. 290, 310 (1934). Here is an area particularly suited to the 


Board's expertise and one in which the courts have traditionally been 


18/ one problem in predicting future financial results lies in) 
the fact that there is no assurance that a carrier will implement 
its operating proposal exactly as presented. It is a proposal, not: 
an obligation, and the actual conditions of operation may cause the | 
carrier to alter its plan. 


"Southern's operating proposal, like the proposals of the: 
other applicants, was submitted in February, 1968. Accordingly, 
because of changed circumstances in the interim, it may not be; 
operated precisely as planned. Nevertheless, to the extent the 

(footnote contimed) 
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19/ 
reluctant to intervene. . Unless Delta can show that the Board's’ 
ultimate conclusion that the South Florida route will. strengthen 
Southern financially is contrary to the evidence of record, its 
challenge to the Board's decision must fail. What the Supreme Court 
recently found with respect to financial projections made by the 


Interstate Commerce Commission as to the "prospective .earnings" of 


several railroads contemplating a merger would seem to have equal 


validity when applied to financial projections made by the Board. 


"The attack that is launched is upon factors of 
particularized judgment and the weight to be, ascribed 
to various values. These are matters as to which reason- 
able men may reasonably differ in detail, and we see no 
basis for setting aside the Commission's conclusions as 
sustained by the District Court. * * * The Commission was 
dealing with complicated and elusive predictions about 
probable traffic patterns * * * We are no more competent 
than the Commission and the District Court to ascertain 
the accuracy of those predictions. We deem it our function, 


proposals are reasonable, they can serve to test, the 
economic viability of the award and indicate the type of 
service that would be provided." (J.A. 293 )«. 


One indication of the way in which circumstances change is the 
fact that Southern will inaugurate its South Florida operations with 
all jet service as compared with the mixture of jet and propeller 
services it proposed in early 1968. 


19/ United Air Lines, Inc. v. Civil Aeronautics Board, supra; 
American Airlines, Inc. v. Civil Aeronautics Board, 89 U.S. App. D.C. 
365, 192 F.2d 417, 422 (1951); McLean Trucking Co. v. United States, 
321 U.S. 67, 89 (1944); National Capital Airlines, Inc. v. Civil Aero~ 
nautics Board, __ U.S. App. D.C. __, ___ F.2d __ (No. 22,634, 1969). 
Cf. National Aviation Trades Ass'n v. Civil Aeronautics Board, __ U.S. 
Np DEC Een ent nce (No. 22,602, 1969). 
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in the complexities of cases such as these, to review the 
judgment of the District Court with respect to agency 
actions to make certain that those actions are based upon 
substantial evidence and to guard against the possibility 

of gross error or unfairness. If we find those conclusions 
to be equitable and rational, it is not for us to second- 
guess each step in the Commission's process of deliberation." 
Penn-Central Merger Cases, 389 U.S. 486, 524 (1968). 20/ 


Moreover, in assessing the accuracy of the Board's forecast, one 
must bear in mind that, while the projection is made for the first jear 
of operations, the route is being awarded for many years to come. If 
recent history is any guide, traffic can only increase and Southern's 


results can be expected to improve in the years ahead. 
| 


We do not believe that this Court need concern itself with the | 


details which Delta raises, since Delta has wholly failed to demonstrate 


that the Board's ultimate conclusion that the routes awarded will strengthen 
Southern's financial posture is contrary to the evidence of record. None- 
theless, the points raised by Delta with respect to the financial results 


of Southern's operations are discussed in detail below. 
20/ Moreover, Delta's argument to the contrary notwithstanding, the 
Board was not required to make more detailed findings with respect 'to the 
financial results of the Atlanta-Nashville market than it, did. The 
Board based its financial conclusion on the examiner's findings, updated 
to 1970. His findings, in turn were based on evidence submitted at the 
hearing. Initial Decision, pp. 19-20 (J.A. 78-79). Such detailed market 
forecasts as the Board made for the South Florida extension, however, are 
not invariably constructed but are frequently employed in more complex 
situations involving service between many pairs of points, as e.g., the 
South Florida extension. See note 22, p. 39, infra. Delta has not 
demonstrated that the Board must make such a detailed forecast and irecord 
it in an appendix to its decision for the relatively simple Atlanta- 
Nashville segment and, indeed, there is no such requirement. "An attempt 
to compute the result in dollars was not an indispensable prerequisite 
to the award in this case." United Air Lines, Inc. v. Civil. Aeronautics 
Board, 81 U.S. App. D.C. 89, 155 F.2d 169, 175-76 (1946). See also 
American Airlines, Inc. v. Givil Aeronautics Board, 89 U.S. App. Dic. 365, 
(footnote continued) 
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(1) The 1970 Forecast. 
The main thrust of Delta's argument concerns the Board's use 
of a 1970 forecast for Southern's operations in lieu of the 1969 


forecasts employed at the hearing. With respect to the Board's use 


of the 1970 forecast, Delta claims that it was prejudiced in several 


respects. First, says Delta, it was denied comparative consideration 
with Southern because the Board did not make a similar 1970 forecast 
for its operations. Second, Delta argues that the Board cannot rely 
on 1970 data because such data was not the subject of cross examination 
at the hearing. Finally, Delta argues that the Board applied 1970 
data selectively and to Southern's benefit. 

At the outset, it should be made clear that there is no dispute 
as to the underlying data on which the forecasts were based and, more- 
over, that the basic forecasting techniques employed by the Board were 
available for purposes of cross examination at the hearing. The dispute 
with respect to the 1970 forecast, then, involves no more than the fact. 
that the Board updated the material used at the hearing by one year, a 


21/ 
technique which the Board has employed on prior occasions. 


—— 
192 F.2d 417, 422 (1951); Brotherhood of Maintenance of Way Employees 
v. United States, 221 F. Supp. 19, 25-26 (E.D. Mich.) aff'd, 375 U.S. 
216 (1963). The forecast made by the Board was clearly adequate 
(supra, pp. 33-34 )- 


21/ For example, in its opinion in the Southern Tier Competitive 
Nonstop Investigation, C.A.B. Order 69-7-135 (1969) the Board recognized 
the need to update the traffic forecasts "if true forecasts for the first 
full year of operations are to be had." (Order 69-7-135, p. 13) Simi- 
larly, in the United States—Caribbean-South America Route Investigation, 
C.A.B. Order 68-11-120 (1968) the Board updated some of its forecasts by 


three years. Cf., Piedmont Local-Service Area Investigation, 32 C.A.B. 
(footnote continued) 
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In each proceeding the time period which most closely corresponds 
to the anticipated first year of operations normally is selected as 
the forecast year. However, due to unforeseen delays, the forecast year 
is often unrealistically near. In the instant case, if the examiner's 
initial decision, issued on September 24, 1968, had been adopted by : 
the Board, the forecast year (1969) would have been the first year of 
operations. However, @ full year of delay ensued before the Board 
issued its decision with respect to the South Florida extension and 
the Atlanta-Nashville route, and 1970 is clearly the only calendar year 
which could correctly be described as the "first year of operations." 
In fact, Southern did not begin operations until the middle of Febru- 
ary, 1970. Accordingly, common sense would suggest that, in assessing 
the profitability of a new route, the Board should look to the actual 


first year of operations and beyond unless there is some legal require- 


ment for continued reliance on the "forecast year." There is none. 


The purpose served by the selection of a forecast year is simply 


to provide a uniform standard of comparison by means of which the 
| 


results projected by one carrier can be measured in a meaningful way 


against those projected by another carrier. In weighing the evidence 


oo 
1225, 1235 (1961); Pacific Northwest-Alaska Air Service Case, C.A.B. 
Order E-21955, p. 27 (1965); Pacific-Southwest Local-Service Case, 

35 C.A.B. 50, 96 (1962); New York-Jamaica Nonstop Case, 35 C.A.B. 396, 
414 (1962); Southwest-Northeast Service Case, 22 C.A.B. 52, 232-33 
(1955) . 
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and making its awards, however, the Board has never deemed itself 
bound by the forecast year. Indeed, its regulations specifically allow 


the Board to rely on updated material in making financial projections. 


(See 14 C.F.R. 302.1109(a), infra, p. 543 see also the cases cited in 


note 21, supra.) In each proceeding the Board attempts to arrive at 
a reasoned conclusion concerning the expected operating results. That 
conclusion cannot be reasonable unless jt is based on real world facts, 
including the actual time during which operations will be conducted. 
That the Board did look to the actual "first year of operations" should 
not give Delta cause for complaint. 

We turn to the specific claims of prejudice which Delta makes with 
respect to the Board's reliance on a 1970 forecast for Southern. Delta's 
first argument, that it has been injured because the Board did not make 
a 1970 projection for it, borders on the frivolous. The fact is that in 
this proceeding no one has ever questioned that Delta could earn a sub- 
stantial profit if awarded the routes here involved and that fact is 
equally true whether a projection is made for 1969 or 1970. Accordingly, 
no projection at all was required. Financial projections of the sort here 
involved are not invariably made. Rather, they are constructed by the 
Board in those instances where there is a serious question as to whether 
a carrier can mount profitable operations over the route to be awarded. 


Generally speaking, that question does not arise when a profitable trunk 
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22/ 
carrier such as Delta applies for new route authority. 

The same is not true with respect to Southern. In the Realignment 
Investigation almost everyone challenged the proposition that the lotal 
service carrier could profitably operate the routes. Hence, the Board 
was required to closely analyze the markets and forecast the financial 
results. This it did. And because the operations were to commence in 
1970, it projected the financial results for that year. However, in 
not preparing a forecast for Delta for 1970 as to a question never put 


in issue--Delta's profitability--the Board did Delta no injustice. 
Delta's second argument, that it was somehow prejudiced because 

it was "denied" an opportunity to cross examine the Board or anyone 

else with respect to the Board's use of the 1970 forecast, is equally 

without merit. Quite apart from the novelty of Delta's argument thet it 


is somehow entitled to cross examine the decision-making body, to the 


extent that it suggests that the Board relied on secret calculations in 


selecting Southern, Delta's argument is highly misleading. Although 


forecasts as to the financial and traffic results of future airline. 
operations require the exercise of expert judgment, they are not made 


in a vacuum. Rather, as Judge Prettyman recognized, they are based on 


22/ Hence, one will search in vain through the Board's opinion; in 
the Dallas/Fort Worth-Phoenix Nonstop Service Case, C.A.B. Order 69-7-137 
(1969), held up by Delta as a model opinion (Pet. Br. 33), for a financial 
forecast by the Board for the operations of any carrier. The same is true 
of other "model" opinions cited by Delta (Pet. Br. 34). In the Southern 
Tier Competitive Nonstop Investigation, C.A.B. Order 69-7-135 (1969) the 
Board made a financial projection--and without supporting detail--only with 
respect to an award made to Northeast Airlines, the weakest of the trunk 
carriers. Projections are made only for the local service carriers in the 
Gulf States-Midwest Points Service Investigation, C.A.B. Order 69-525 
(1969) . | 


- 40 - 


a "core of certainty", hard facts as to historic traffic, existing 
23/ 
service, etc., which cannot be disputed. United Air Lines, Inc. 


Civil Aeronautics Board, $1 U.S. App. D.C. 89, 155 F.2d 169, 174 


(1946) . 

The purpose of the hearing is not primarily to contest facts. 
Rather, the hearing, including the opportunity to cross examine wit- 
nesses, provides a forum in which to test various assumptions which 
can be applied to the known facts. "How much will first single-plane 
service stimulate the traffic in a given market?" "To what extent can 
a carrier offering milti-stop service be expected to participate in the 
traffic in a market in which better service is available?" Delta was 
given every opportunity to explore these questions and, to the extent 
that it wished, it did so. 

At the close of the hearing, the examiner made a forecast for 
Southern's operations based on his analysis of the record. The Board 


did precisely the same thing except that, acting a year later, it 


2 The basic material from which forecasts are developed is offi- 
cially noticeable by the Board (14 C.F.R. 302.24(m)) and fully available 
to every party. Traffic forecasts are constructed from the historic 
traffic in the markets at issue and that information is derived from the 
Board's Origin and Destination (or "Q&D") surveys. A comparison of 0&D 
traffic over a series of successive time periods will yield an historic 
rate of traffic growth in the market. Future traffic can be predicted by 
projecting the known traffic for a recent period into the future at the 
historic rate of growth. The existing service (i.e., the competition) 
in a given market for any past period, or for the present, can be ob- 
tained from the Official Airline Guide. Past and present fares are a 
matter of public record. The schedule and fares proposed by an appli- 
cant are, of course, part of the record of the proceeding. The cost 
experience of each local service carrier is published on a semi-annual 
basis by the Board as "Local Service Air Carriers' Unit Costs." 
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projected the forecast one year further. There was nothing unusual | 
in the Board's action or in the techniques which it employed. 
Moreover, all of the carriers had an opportunity to challenge 
the Board's calculations. Eastern and Southern did so in detail and 
the Board responded to their comments in its Opinion on Reconsideration 


by making a number of revisions. (J.A. 292-96)We think that the Board's 


procedures gave Delta every opportunity to probe the Board's reasoning 


and that no more was required. 
| 
Finally, Delta argues that the Board demonstrated bias in favor 
of Southern by picking and choosing the 1970 data it would employ in 


constructing its forecast. Thus, says Delta, the Board gave Southern 


the benefit of 1970 fares without the burden of 1970 costs. Such is 


not the case. 
Although the Board's original forecast did not reflect the latest 


available cost data for Southern, that error was brought to the Board's 


attention by both Eastern and Southern and corrected in the Board's 
Opinion on Reconsideration. In the forecast there made the Board has 


relied on the latest available cost data for Southern, as provided jby 


eee 

24/ In response to Delta's pleadings, the Board explained its ‘method. 
"The technique is simple and well understood by everyone; the unstimlated 
traffic in each market is merely increased to reflect normal growth for 
an additional year (or whatever period is involved), and correlative 
changes in revenues and costs are then made. The normal growth rates 
employed here were indicated in the notes to the Appendix, and were based 
on the evidence of record, or in some cases were estimated at a standard 
15 percent per annum; Delta has not shown them to be unreasonable." 
(3.4. 297) 


eam 

its Regulations (14 C.F.R. 302.1109(a)), and on current fares. Such 
is its normal practice and the Board's behavior here. reflects no bias 
in favor of Baers 

(2) On-Line Connecting Traffic. 

Delta also objects to the Board's use of 15% as a factor by which 
to increase Southern's passenger revenues to reflect the "on-line connect- 
ing traffic" which Southern will carry. Delta implies that in thus taking 
account of on-line connecting traffic the Board employed a novel technique, 
introduced after the hearing, for the purpose of significantly increasing 
Southern's revenues and converting an otherwise losing proposition into 
a profitable venture. 

Delta is seriously mistaken, however, since the computation of on- 
line connecting traffic is a standard technique used in many Board ees 
as a brief explanation of C.A.B. traffic forecasting techniques will 
reveal. "On-line connecting traffic" is that traffic which travels from 
Point A to Point C on two consecutive flights operated by the same carrier 
—By Delta argues that in this period of rapid inflation Southern's 
costs are certain to overtake its fares. Its argument overlooks the 
fact that, notwithstanding recent inflation, Southern's direct unit 


costs have actually declined since it submitted its exhibits in the 
Realignment Investigation. (J.A. 296 ) 


26/ See, e-g., Reopened Pacific Northwest-Southwest Service Investi- 
ation, C.A.B. Order 69-4-11 (1969); Piedmont Chicago Entry Case, C.A.B. 
Order 69-6-90 (1969); Gulf States-Midwest Points Service Investigation, 
C.A.B. Order 69-9-18 (1969); Service to Albuquerque Case, C.A.B. Order 
69-7-136 (1969). 
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("line"), traveling from A to B on the first flight, connecting at 

B, and traveling from B to C on the second flight. To take an example 

from the present case, a passenger traveling from Gulfport, Mississippi 

(see map facing Pp. 4) to Miami could take a Southern flight from gulf 

port to Eglin Air Force Base and there connect to a second Southern 

flight between Eglin and Miami. Because of the way in yhich the Board's 

Origin and Destination surveys are conducted, they do not take account 

of such eee ae it is necessary to take account of the 

on-line connecting traffic which will move over a route. In the instant 

case, the Board forecast such traffic at 15% of the total local and inter- 

line connecting traffic revenue forecast for the South Florida Srenpiont 
Insofar as we are aware, no one has seriously contested the existence 

of on-line connecting traffic until now and, contrary to Delta's Sesercionsh 

it was not introduced into this proceeding by the Board after the close of 

the hearing. ‘Thus, on-line- connecting traffic was an element in the fore- 

casts prepared for Southern by both that carrier and the Sa Seo 


of Operating Rights. ( J.A. 56-60 ) Similarly, although in its ex- 


tensive petition for reconsideration Eastern argued about the amount of 


on-line connecting traffic, it never questioned that some such traffic 


should properly be included in the forecasts. ( J.A. 247-48) 


eS 
27/ On-line connecting traffic is thus to be distinguished from 

"inter-line", or two carrier, connecting traffic and so-called "local" 

traffic (the latter involving a single flight on a single carrier). 

Both of these types of traffic are reflected in the Board's 0 & D surveys 

and form the basis for projecting future traffic. 


The real question, then, is not whether there should have been 
on-line connecting traffic in the Board's forecast, but whether the 
15% figure employed by the Board was reasonable in light of the lower 
figures used by Southern and the Bureau of Operating Rights. We be- 
lieve that in the circumstances of this case the Board's estimate was 


indeed reasonable. 


In the first place, large allowances for on-line connecting traffic 


are not unusual, depending on the markets involved. Thus, Delta itself 
has predicted that it would generate in excess of 28% on-line connecting 
traffic in a recent pleading filed with the Board. Application of Delta 
Air Lines, Inc., 0.A.B. Docket 20030, Motion of Delta for expedited 
hearing, January 26, 1970. 

Moreover, the Board has concluded in a number of recent cases in- 
volving awards similar to the South Florida extension that a very large 
amount of on-line connecting traffic will in fact be carried. Reopened 
Pacific Northwest-Southwest Service Investigation, C.A.B. Order 69-4-11 
(1969) ; Piedmont Chicago Entry Case, C.A.B. Order 69-6-90 (1969); Gulf 
States—Midwest Points Service Investigation, C.A.B. Order 69-9-18 (1969) ; 
Service to Albuquerque Case, C.A.B. Order 69-7-136 (1969). The map facing 
page 4 reveals that there are 4 number of small points throughout the 
Southeast which are served by Southern but which are not on segment 2, 
the South Florida route. Currently, traffic between many of these points 
and South Florida must make interline connections at points such as 


Birmingham and Atlanta. Most of these small cities are served by Southern 


on a monopoly basis and the carrier will have a high incentive to divert 


Bie) oe 
these passengers from their traditional inter-line connections and 


to funnel them instead to cities on its South Florida route where 


direct Southern flights to Orlando and Miami are available. As the 
Board explained: 


"Because Southern serves:a large number of points in the 
south--many on an exclusive basis--the carrier will possess 
a strong economic incentive to. encourage traffic between 
such points and Florida to move on Southern's services 

via on-line connections. Such connections are possible 

at several points, including Memphis, Birmingham, and 
other points on segment 2. With the carrier's extension 
into Florida, some historic interline connecting traffic 
between Southern's exclusive points and Florida will 

become on-line connecting traffic. An additional allowance 
is justified, however, to reflect such factors as (a) 
traffic diverted from other gateways (e.g., Atlanta) as a 
result of the known passenger preference for single-carrier 
over multicarrier connecting service, (b) new traffic 
stimalated or diverted from surface travel modes and_:, 
traffic diverted from other gateways by Southern's anti- 
cipated promotional efforts, and (c) Southern's greater 
percentage participation in many of the on-line connect- 
ing markets where it will have sole single-carrier authority 
than in those single-plane markets where it will be competing 
with other carriers." (J.A. 298 ) . 


4 


Ultimately, the fact remains that the amount of on-line connecting 
traffic to be included in the forecast is a matter for the Board's - expert 


judgment and Delta has not shown that the Board's conclusions were un- 
| 
reasonable. Penn-Central Merger Cases, 389 U.S. 486, 524 (1968) ; 


nited Air Lines, Inc. v. Civil Aeronautics Board, 81 U.S. App. D.C. 89, 


155 F.2d 169,:174, (1946); American Airlines, Inc. v. Civil Neronsutics 
Board, 89 U.S. App. D.C. 365, 192 F.24°417, 422 (1951). 


C. The adverse impact on Southern of an award to Delta. 


Delta argues that the Board erred in refusing to grant it Memphis- 


Miami and Birmingham-Miami authority notwithstanding the. award of the 
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South Florida extension to Southern. Delta contended before the Board 
that the Memphis/Birmingham-Miami markets were large and poorly served 
by the incumbent, Eastern. Although the South Florida extension would 
confer Memphis/Birmingham-Miami nonstop authority on Southern it did not 
j{nitially propose to operate nonstop service in either market. There- 


fore, Delta argued, there was @ need for the nonstop service it alone 


would offer. Moreover, its operations would not impinge on the success 


of Southern's South Florida route. 

The Board rejected Delta's argument. It found that although Southern 
could be expected to carry only 20 daily Memphis-Miami passengers under 
its initial operating proposal, those 20 daily passengers would generate 
more than $400,000 in annual passenger revenues and make a significant 
contribution the overall prospects for saccesatul operation. Indeed, 
the Board found that an award of Memphis-Miami nonstop authority to Delta 
"might in the long run cripple Southern's participation in the development 
of the Memphis-Miami market." (J.A. 221). As the Board said in its 
Opinion on Reconsideration: The award of Memphis/Birmingham-Miami non- 
stop authority to Delta "would produce some public service benefits, 
particularly in the Memphis-Miami market, but it would do so only st the 
cost of diverting traffic which Southern could otherwise carry, lessening 
the degree +o which the carrier will be strengthened, jeopardizing the 
small suosidy need reduction we anticipate it-will earn at the outset, 
and impairing its. future ability to schedule improved service from its 
exclusive points to the Florida bubs." (J.A. 302 — Contrary to 


28/ In support of its decision, the Board analogized its action 
here to its decision in the Service to Tucson Case, C.A.B. Order 


vei Co 


(footnote continued) 
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Delta's assertion, the Board's findings are thus clear and suffi- 


ciently specific to admit of judicial review. 


Finally Delta challenges the Board's finding that the award of 


Atlanta-Nashville nonstop authority to Delta would harm Southern. 
Basically, Delta repeats its argument that the Board was required to 
make specific findings as to the extent of the financial injury which 
Southern could be expected to suffer. As already noted, however, no 
such specific dollars and cents findings are required (see note 20 , 
supra). It should be obvious, however, that the addition of a third 
major trunk carrier with nonstop authority to the Atlanta-Nashville | 
market would make inroads on Southern's existing share of that market. 
It should also be obvious that much of the benefit of the realignnent 
of Southern's system in the Atlanta-Nashville-Chattanooga area, such as 
jnereased scheduling flexibility and new traffic opportunities, would be 
lost to Southern if the realignment could not be completed. The effect 
on an incumbent which new authority awarded to a competitor might have 
is always a valid factor for consideration in route proceedings. Here, 
the Board found that Delta's operations in the Atlanta-Nashville market 
would have an adverse impact on Southern's operations in the three city- 
pair markets and would undermine the financial strengthening which the 


local service carrier might otherwise expect. Balancing that impact 


—— 

E-26337 (1968) where it refused to grant liberalized authority to a 
restricted incumbent carrier because doing so would jeopardize the 

potential for subsidy need reduction of a local service carrier's | 
package proposal in a group of markets. 
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against the limited service benefits which Delta would have offered, 
the Board concluded that "Delta's proposal does not indicate suffi- 
cient public benefits to justify the harm it would cause Southern." 
(3.a. 229) 

This Court rejected a line of argument similar to Delta's in 


United Air Lines, Inc. v. Civil Aeronautics Board, 81 U.S.,App. D.C. 


See ee eee 


89, 155 F.24 169, 175 (1946): 


"The remaining and final decision was a choice between the 
two remaining applicants. * * * {tJhe question at that point 
was not whether an award to Western would be good or bad per 
se for Western. The question was which of the two awards was 
relatively better for Western. The decisive factors were not 
the individual merits of either award but the relative merits 
of the two. The Board found that one course, an award to 
United, definitely meant serious, if not disastrous, injury 
to Western. The other course meant the economically sound 
operation of Western. The contrast thus depicted was vivid. 
The question now before us is whether those two findings 

were sufficient foundation for a comparison between the two 
possible courses ana for the exercise of a choice. We think 
they were." 


Although the situation -in the present case may be less extreme, 
we believe it sufficiently similar to compel the same result. The 
Board's conclusion that the authority of Southern should be upgraded 
and that Delta should be denied access to the market was valid and 


should be upheld. 


-19 - 
CONCLUSION 
For the reasons stated, the Board's orders should be affirmed. 


Respectfully submitted, 


RICHARD W. McLAREN 
Assistant Attorney General 
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Deputy General Counsel, Attorney, 
Department of Justice, © 
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WARREN L. SHARFMAN 
Associate General Counsel, 
Litigation and Research JOSEPH B. GOLDMAN 
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J. MICHAEL ROACH Washington, D.C. 20428. 
Attorney, 
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APPENDIX 


Relevant provisions of the Federal Aviation Act of 1958, 72 Stat. 


737, 49 UsS.C. 1301 et sege: 
TTULE I - GENERAL PROVISIONS 
ae x HHH 
DECLARATION OF POLICY: THE BOARD . 


Sec. 102. [72 Stat. 740) 49 U.S.C. 1302] In the exercise.and.., 
performance of its powers and duties under this Act, the Board shall | 
consider the following, among other things, as being in the public «| 
interest, and in accordance with the public convenience and necessity: 

(a) The encouragement and development of an air-transportation | 
system properly adapted to the ‘present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; ‘ 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations betweeny and: coordinate | 
transportation by air carriers; ies er atee 

(c) * The: promotion of adequate, economical, ‘and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences’ or advantages, ‘or unfair or: destructive competitive. 
practices; ; ee Jatin . 

(a) ‘Competition to the extent necessary: to assure the sound de- 
velopment of an air-transportation system, properly adapted to the- 
needs of the foreign and domestic commerce of. the United States, of | ;. 
the Postal Service, and of the national defense; ° ; Coa 

(e) The promotion of safety in air commerce; and ©. ee 

(£) The promotion, encouragement, .and. development of civil 
aeronautics. - 3 . 


x* HHH * 
TITLE IV - ATR CARRIER ECONOMIC REGULATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required ee 


Sec. 401. [72 Stat. 754; as amended by 76 Stat. 143, 82 Stat. 
867, 49 U.S.C. 1371] (a) No air carrier shall engage in any air. 


a5 2e— 


transportation unless there is in force a certificate issued by the 
Board authorizing such air carrier to engage in such transportation. 


eee * 


Issuance of Certificate 


(a)(1) ‘The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the application, 
if it finds that the applicant is fit, willing, and able to perform 
such transportation properly, and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required by the public 
convenience and necessity; otherwise such application shall be denied. 


xe *K* 


TITLE X - PROCEDURE 


xe 


JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by Th Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in Section 801 of this Act, shall be subject 
to review by the courts of appeals of the United States or the 
United States Court of Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry of such order, 
by any person disclosing a substantial interest in such order. After 
the expiration of said sixty days a petition may be filed only by 
leave of court upon 4 showing of reasonable grounds for failure to 
file the petition theretoforee 


xx ** *¥ 


Pindings of Fact Conelusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or if it was not so urged, unless there were reasonable 
grounds for failure to do So. 
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Relevant provisions of the Procedural. Regulations of the Civil | 
Aeronautics Board, 14 C.F.R. 300 et seq. (revision of January 1, 1968) 


xX %* % ¥ 


PART 302 - RULES OF PRACTICE IN ECONOMIC PROCEEDINGS ; 


eH HK * 


Sec. 302.24. Hearings. 
KXHHK 
(m) Official notice of facts contained in certain documents. 
(1) Without limiting, in any manner or to any extent, the discretionary 
powers of the Board and its examiners to notice other matters or docu~ 
ments properly the subject of official notice, facts contained in any 
document within the categories enumerated in this subdivision are ' 
officially noticed in all formal economic proceedings except those 
subject to Subpart B of this part. Each such category shall include | 
any document antedating final Board decision in the proceeding where ; 
such notice is taken. The matters officially noticed under the 


provisions of this paragraph ares | 


1 * * * Official Airline Guide. 


***X * 


5. All schedules and amendments thereof, and all tariffs | 
and amendments thereof, of all carriers, on file with the Board. 
xx * * : 


9. Certificated Air Carrier Traffic Statistics from 1955 3 
prepared by the Office of Carrier Accounts and Statistics, Civil Aero= 
nautics Board, and all such other similar compilations of statistics 
issued by the Civil Aeronautics Board. 


xX 


15. Airline Traffic Surveys, compiled by the Civil Aeronautics 
Board, from September 1946, and any other such surveys made available to 


the publice 
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16. The publication Competition Among Domestic Air Carriers, 
March 1-14, 1955, compiled by the Civil Aeronautics Board and published 
by the Air Transport Association of America, and any other compilations 
of similar data made available to the public. 


x*¥*¥%* * * 


Sec. 302.1109. Compilation. 


(a) Use_of compilation in proceedings. There is hereby incor= 
porated by reference herein the compilation entitled "Local Service Air 
Carriers* Unit Costs" which will be issued by the Board on or about the 
Pirst of January and July of each yeare Each new issue shall be ar- 
propriately dated and identified and will supersede the previous edition. 
Copies of the latest edition may be obtained upon request from the 
Publications Unit, Civil Aeronautics Board, Washington, D.C., 20428 and 
interested persons may, upon written request, be placed on a mailing 
list to receive new issues as copies become available for mailing. 
Copies of the current and all past issues will be available for inspec- 
tion and copying during office hours at the Board's Docket Section, 

Room 711, Universal Building, 1825 Connecticut Avenue W., Washington, 
D.C. Evidence, pleadings and argument introduced in a proceeding on 
the basis of a then current issue shall not be invalidated by the 
publication of a later issue; however, the examiner or the Board may 
take official notice of the later issue and make appropriate adjustments 
in the estimates. Where changes in the compilation substantially affect 
an issue in the proceeding, the examiner or the Board may, upon ap~ 
propriate terms, permit or require amendments to the record in the light 
of the subsequent issue. 


x *¥** * 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,557 


DELTA AIR LINES, INC., 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 
Respondent. 
SOUTHERN AIRWAYS, INC., 


Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


SUPPLEMENTAL BRIEF FOR RESPONDENT 
IN RESPONSE TO BRIEF FOR AMICUS CURIAE 


COUNTERSTATEMENT OF ISSUES PRESENTED 
In respondent's view, the brief filed by the Memphis parties presents 
the following questions: i 
(1) Whether the issue raised by the Memphis parties is open for 
review since they failed to exhaust their administrative | 
remedies? 


(2) Whether the Board's findings and conclusions, in selecting 


Southern for the Memphis-Miami route and denying Delta's. 


ao = 
application for nonstop authority in the same market, 
adequately reflect a reasoned consideration of and judgment 
on the relevant factors disclosed by the record? 
STATEMENT 
This supplemental brief is filed pursuant to the Court's order 
of April 3, 1970, directing the clerk to file. the amicus curiae brief 
for the City of Memphis and the Memphis Area Chamber of Commerce (here- 
inafter, "Memphis" or "the Memphis parties"). The Court's order allowed 


the parties 14 days in which to reply to Memphis and this brief is sub- 


mitted as the response for the Civil Aeronautics Board. 


This case comes before the Court on the petition of Delta Air Lines 
for review of several facets of the Board's decision in the Southern 
Airways Route Realignment Investigation. Among other matters Delta 
challenges the Board's decision to extend the routes of Southern Airways 
to the South Florida cities of Orlando and Miami/Fort Lauderdale thereby 
authorizing Southern to engage in operations over a route between Memphis 
and Miami, both on a nonstop basis and via numerous intermediate points 
throughout the Southeastern United States. Delta argues alternatively 
that the Board erred in not selecting it, rather than Southern, for the 
Memphis-Miami route or that the Board should have authorized it to pro- 
vide Memphis-Miami nonstop service in addition to the award made to 
Southern. The Memphis parties support Delta's position only with respect 
to the latter point, contending that the public convenience and necessity 
require the certification of Delta as a third carrier authorized to pro- 


vide nonstop Memphis-Miami service. 


4/5) = 
The relevant facts with respect to the Memphis-Miami route are set 
forth in some detail in:the Board's principal brief (pp..2-9) and we 


here add only a few particulars with respect to the Memphis parties. 


On its petition for intervention Memphis was granted full status 


1/ 
as a party in the Realignment Investigation. C.A.B. Order E-25855 (1967). 


It, submitted evidence and participated in the proceedings before the 


hearing examiner to the extent to which it desired. At the close of 
the hearing it presented a brief to the examiner in which it urged that, 
because Southern's initial service proposal did not include nonstop 
Memphis-Miami service, a trunk carrier be certificated between Memphis 


and Miami on a nonstop basis, in addition to Southern and Eastern, the 


incumbent carrier with nonstop authority. 

The examiner recommended certification of Southern and denial of the 
applications of the trunk carriers which proposed Memphis-Miami nonstop 
service. A number of parties, including Memphis, petitioned the Board 
for discretionary review of the examiner's decision. In its petition 
Memphis argued that the examiner had failed to consider its contentions 


with respect to the need for immediate Memphis-Miami nonstop service. 


1/ Most of the record material cited by the Memphis parties/ which 
relates specifically to their participation in the proceeding is not 
included in the Joint Appendix, since at the time the parties designated 
portions of the record for printing the Memphis brief had not been filed. 
Neither the Board nor Delta, whose position Memphis supports, saw reason 
to include material relating solely to the Memphis parties. Accordingly, 
it has not been possible to provide the Court with Joint Appendix 
citations to the material which relates solely to the Memphis parties. 
However, the Board does not challenge the general accuracy of the) Memphis 
parties in their characterization of their evidence and pleadings before 
the Board. 


= fe 

The Board took review of the South Florida extension recommended 
for Southern and of the examiner's denial of Delta's Memphis-Miami 
application. (J.A. 146-51) On review, the Memphis parties relied on 
their brief to the examiner as their brief to the Board. In addition, 
they appeared orally before the Board to urge the certification of 


Delta as a third carrier with Memphis-Miami nonstop authority. The 


same position was advanced by Delta. 


The Board awarded the Memphis-Miami route to Southern (including 
Memphis-Miami nonstop rights) and denied Delta's application. (J.A. 
219-21) It specifically rejected the idea that Delta should be certi- 
ficated as a third carrier in the market. (J.A. 221) The Board found 
that although Southern could be expected to carry only 20 daily Memphis- 
Miami passengers under its initial operating proposal, those 20 daily 
passengers would generate more than $400,000 in annual passenger revenues 
and make a significant contribution to the overall prospects for success- 
ful operation. (J.A. 221, 237) Indeed, the Board found that an award of 
Memphis-Miami nonstop authority to Delta "might in the long run cripple 
Southern's participation in the development of the Memphis-Miami market." 
(J.A. 221) 

Memphis filed no further pleadings. Nonetheless, in response to 
Delta's petition for administrative stay, the Board reaffirmed its con- 
clusion. It observed that the award of Memphis/Birmingham-Miami nonstop 
authority to Delta "would produce some public service benefits, particu- 


larly in the Memphis-Miami market, but it would do so only at the cost of 
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diverting traffic which Southern could otherwise carry, lessening 


the degree to which the carrier will be strengthened, jeopardizing 
| 


the small subsidy need reduction we anticipate it will earn at the | 
outset, and impairing its future ability to schedule improved service 
from its exclusive points to the Florida hubs.” (J.A. 302) 

In support of its decision, the Board analogized its action here 
to its decision in the Service to Tucson Case, C.A.B. Order E-26337 
(1968) where it refused to grant liberalized authority to a restricted 
incumbent carrier because doing so would jeopardize the potential for 


subsidy need reduction of a local service carrier's package proposal 
| 
in a group of markets. (J.A. 302). 


Nothing further was heard from the Memphis parties until they’ 


filed the instant amicus curiae brief. 


ARGUMENT 


I. The issue raised by the Memphis parties is not open for review 
since they failed to exhaust their administrative remedies. 
! 


The essence of the Memphis position is that the Board failed co 


make adequate findings with respect to the matters which it presented 
2/ 


to the Board. The issue thus raised--the adequacy of ‘the Board's 


2/ Restating, but not rearguing, our position with respect to the 
amicus curiae brief, the Board believes that in challenging the adequacy 
of the Board's findings with respect to itself, Memphis raises a wholly 
personal issue. That issue is not involved in the case presented by 
Delta and cannot be the proper subject of an amicus curiae brief in 
“support” of Delta's position. The proper means ans by which to raise such 
issues is through the filing of a separate petition for review, a course 
which Memphis elected not to follow. 


—on— 

findings with respect to Memphis--could not have been raised before 
the Board until the Board issued its Opinion. Nor could the Board be 
expected to correct its findings unless some party called the alleged 


error to its attention. However, although several parties sought 


LED, 


reconsideration of the Board's opinion and Delta asked for an ad- 
— one neespomiomaenceniees Ds 

ministrative stay and responded to other petitions for reconsideration, 

Neen eerie setae N AO ees A re 


no party challenged the adequacy of the Board's findings with respect 


to Memphis. Accordingly, the issue which Memphis now raises has never 


been presented to the Board. 


It is well settled that orderly administrative processes require 


that the parties to a proceeding make their positions known to the 
decision-making body at an appropriate point in the proceedings. 
Therefore, courts reviewing administrative decisions will not ordinarily 
rule on matters not first and timely presented to the administrative 
tribunal. As the Supreme Court has stated: 


Me have recognized in more than a few decisions, 
and Congress has recognized in more than a few 
statutes, that orderly procedure and good 
administration require that objections to the 
proceedings of an administrative agency be made 
while it has opportunity for correction in order 
to raise issues reviewable by the courts . - -+ 
Simple fairness to those who are engaged in the 
tasks of administration, and to litigants, re- 
quires as a general rule that courts should not 
topple over administrative decisions unless the 
administrative body not only has erred but has 
erred against objection made at the time appro- 
priate under its practice.” United States v- 
Tucker Truck Lines, Inc., 344 U.S. 33, 36-37 
(1952) (footnotes omitted). 


= 7 = 
Moreover, the same principle is expressed in the statute which 
governs the instant proceeding. Thus, Section 1006(e) of the Federal 


Aviation Act provides that no objection to an order of the Board shall 


be considered by the reviewing court "unless such objection shall have 
ean Pea 


neon aed petore the Board . . . or if it was not so urged, unless 


there were reasonable CRE for pa to do so.” 


I 
\ 
etre warner nee 


We submit that, had the Memphis parties sought review of this issue 


Sonera ctr ne ARMM ER eel et nh AP anne mae ormnnn a oeataiieanniemiiomen shied 


in their own right, dismissal of their petition for failure to exhaust 


their remedies before the Board would have been appropriate. For the 
OAT Ar On A TAD et “ — 
game reasons, we believe that consideration of their contention in an 


amicus curiae brief is likewise precluded. 


II. The substantive contentions of the Memphis parties are 


without merit since the Board's findings are adequate 
and disclose a rational basis for the decision it reached. 


The present controversy does not involve the question of whether 
there should be direct single-plane service in the Memphis-Miami market 


since there is now a relatively high level of such service provided by 


three carriers, including Delta. Indeed, the issue is not even whether 


a carrier should be authorized to provide nonstop service since both 
| 


3/ This Court has construed Section 1006(e) as precluding judicial 
review of matters not first presented to the Board for decision. |Sea- 
board & Western Airlines v. Civil Aeronautics Board, 87 U.S. App.'D. D.c. 
78, 183 F.2d 975 (1950). See also New England Air Express v. Civil 
Aeronautics Board, 90 U.S. App. D.C. 215, 194 F.2d 894 (1952); Island 
Airlines, Inc. v. Civil Aeronautics Board, 363 F.2d 120 (C.A. 9, 1966); 
Federal Power Commiss+on v. Colorado Interstate Gas Co., 348 U.S. 492, 
498-501 (1955); Unemployment Compensation Commission - Compensation Commission of Alaska v. Aragon 
329 U.S. 143, 155 (1946); National Labor Relations Board v. District 50, 
United Mine Workers of America, 355 U.S. 453, 463-64 (1958). 


== 

Eastern and Southern have nonstop authority in the Memphis-Miami 
market, although both carriers are currently offering service via one 
or more intermediate stops. The sole eeser os = whether the need of 


Memphis for nonstop service to Miant is so urgent thet me Board was 


required to certificate a third nonstop carrier in the market because 


eee — 


it proposed immediate nonstop service, even though the fact that it 


ne ee rer 


Leeann ee anneal 
would do so would, in the Board's opinion, jeopardize the profitable 


Lannea era eis ere Nee nate en Na ee 
etre oe ~ a - 


operation of the ‘South Florida route jevexced to 2 EES on findings 


einai - wwe cae eer mere” 


ee the award was Eeqasre’ by the public COENCECES Ss necessity. 

Ctenrivn the Memphis parties have made no showing that the Board abused 
~ Dr il 

its discretion in SoS to ae POSSESS a third nonstop Memphis- 


Sennen _- - — —- a oo tg Rene se 


Miami carrier. 


The Memphis-Miami market is now served on a single-plane basis by 


three carriers, Delta, Eastern, and Southern, These three provide a 


relatively complete pattern of service with well-timed departures 


4/ 


spaced throughout the day. The service includes four jet roundtrips, 
including three one-stop, two two-stop, and three three-stop flights. 
In addition, there are ten connecting services available in each 


direction. 


4/  Memphis' has made much of the fact that the service proposal 
which Southern presented in early 1968 contemplated the operation of a 
substantial portion of the South Florida service with propeller air- 
craft. However, as noted in the Board's brief (p.. 22), Southern has 
since acquired a substantial DC-9 jet fleet and all of its Memphis- 
Miami service is now being flown with jet equipment. 


=) 4 
Nonstop service would, of course, represent a substantial service 
improvement. However, the Memphis-Miami market is relatively small 


and, as is true of other markets of comparable size where nonstop 
service is authorized, the incumbent carriers have not found it 
5/ 
feasible to provide nonstop service. Moreover, Memphis can look ' 
| 


forward to the substantial likelihood of nonstop service in the years 
ahead, since both Eastern and Southern have full nonstop authority 

in the Memphis-Miami market and, as the traffic grows, they can be 
expected to offer an enlarged pattern of service, including poneeen 
service, in response to traffic demands. If, after a period of market 


yo 
i 


growth, neither offers nonstop service Memphis can again seek an: _improve-~ 


reece pct at aa TN istciaetnneneKanc la ania selena maaan ESA: 


ment in Delta's authority. Cf. Greensboro-Highpoint Airport Authority 


Sheeran nen rm mat | 


v. Givil Aeronautics Board, 97°U:S. App. D.C. 358, 231 F.2d 517, 521 
(1956). 

The Board's action here in declining to certificate a third) non- 
stop carrier is in full accord with its action in other merberse The 
Memphis-Miami market is not large when compared with many other markets 


in which multiple nonstop competitors have been authorized. Indeed, in 


the recent Southern Tier Competitive Nonstop Investigation, C.A.B. Order 


5/ According to the Board's Origin and Destination surveys there 
were 96 daily passengers in the Memphis-Miami market in 1968, 48 passen- 
gers per day in each direction. Comparable markets in which one! or more 
carriers are authorized to provide, but do not presently providel, nonstop 
service include: Los Angeles-Tulsa, 198 daily passengers in 1968; Miami- 
Minneapolis, 138 daily passengers; New York-Sarasota, 136 daily —= 
gers; Boston-Kansas City, 101 daily passengers. 


_— “ 


—atOr— 

69-7-135 (1969) the Board declined to certificate third nonstop carriers 

in the far larger 'Houston-Los Angeles, Dallas-San Francisco, New Orleans- 

Los Angeles and New Orleans-San Francisco markets. Order 69-7-135, p. 8. 
Thus, the controversy is not really about whether Memphis is en- 

titled as of right to immediate nonstop service. Clearly the Board 

did not abuse its' discretion per se in denying the applications of 


Delta and Memphis. Rather, Memphis argues that in denying Delta's ap- 


an 


d to make adequate 
bop fara ren 


findings with respect to the arguments raised by Memphis. The position 


of the Memphis parties is without merit. On the contrary, the Board 
emma 

properly arrived at its decision to deny Delta's application by weigh- 

ing and balancing all material factors relevant to the public con-— 


— aatien -- el 


venience and necessity and made adequate findings as to each of the 


Na ee 
factors which entered into its determination. No further findings 


were required. Minneapolis & St. L. Ry. v- United States, 361 U.S. 
173, 192-194 (1959); Alabama G.S. R.R. v. United States, 340 U.S. 216, 
227-228 (1951); Baltimore & O. R-R. v. United States, 298 U.S. 349, 


359 (1936). 


6/ To the extent that Memphis states that the Board failed to 
acknowledge its status as a party (Memphis Brief, pp. 15-16) it is in 
error. In its order taking review of portions of the examiner's initial 
decision, including the South Florida extension, the Board recognized 
Memphis as one of the parties which had filed a petition for discretionary 
review. (J.-A. 146) Similarly, in its opinion the Board acknowledged the 
reliance of the Memphis parties on their brief to the examiner as their 
brief to the Board. (J.A. 217) The speculation of the Memphis 
parties that the Board ignored their pleadings cannot overcome the 
presumption of regularity generally accorded administrative processes, 
particularly in view of the Board’?s acknowledgment of the pleadings in 
question. See Braniff Airways, Inc. v. Civil Aeronautics Board, 126 
U.S. App. D.C. 399, 379 F.2d 453, 460 (1967). 


iter 
In its opinion the Board specifically recognized the arguments 
(made before the Board by both Delta and the Memphis parties) that 


the Memphis-Miami market would support the award of nonstop authority 


to Delta in addition to the authority awarded Southern. (J.A. 221) 


The Board found, however, that the most pressing public need with 


eS 


respect to the Memphis-Miami route was the need of the many small | 
Meee eT a AT ST et ent i 


points throughout Southern's service area for first single-plane service 
rt rot meneame ec naacetiperain tenant LLANE OO seat RRS VN warm 


PAAR tn A 
to the major Florida cities. The Board further found that Southern 
rn rT NAAN | 


alone proposed to provide service to a substantial number of city- 
pairs in the Southeastern United States which then lacked single- | 
plane service and, moreover, that an award of authority to Southern 
would provide substantial financial strengthening to the subsidized 
local service carrier. For these reasons the Board extended Southern! 
segment 2 to South Florida and thus authorized Southern to engage in 


unrestricted Memphis-Miami operations. (J.A. 219-21). 
| 
The Board concluded, moreover, that the authorization of a third 


rr rent se ee ITE 


Mempht's=Miamt nonstop carrier was incompatible wi with its efforts to 
serene entation nae OD! oteaaimnmmmemeilt tele ateminne —demnmiemnnial 


— an AP 8s tO A 


strengthen Southern and to improve local service in the Sonrheast! 2 be- 
eee 


ne cere emvemnrensoomt 


cause the Memphis-Miami traffic which Southern would carry under its 


service proposal was an essential source of revenue to support its 
7/ 


planned operations over the South Florida route. Weighing the factors 


7/ Contrary to the assertion made by the Memphis parties, the 
Board found that Southern would earn more than $400,000 in revenues 
from Memphis-Miami traffic and that a very substantial, although — 
undetermined, amount of that traffic would be lost if Delta were to 
conduct nonstop operations in the market. (J.A. 221, 237). In the 
early years of operation, Southern's profits will be relatively apts 

(footnote continued) 


= wie 
favoring the extension of Southern to South Florida against the 


desirability of improving Memphis-Miami service, the Board concluded 
_--——- 


—S 
that it was more important to provide first single-plane service to a 


CSS —— 


number of city-pairs in the Southeast and to strengthen Southern than 
cc 


to provide for jmmediate nonstop service in the Memphis-Miami market. 
nn ATONE 5 ae 


eee 


——— 

Indeed, for the first year the Board predicted an operating profit of 
$646,000 and a subsidy need reduction of $20,000. (J-A. 295). In 
such circumstances it is obvious that Southern can scarcely afford 
the loss of a substantial amount of revenue. 

If, however, Memphis is arguing that the Board was required to 
make a precise dollar forecast as to the amount of revenue which would 
be diverted from Southern, its argument is without merit for reasons 
set forth in detail in footnote 20, p. 35 of the Board's brief. The 
simple fact is that the Board is not required to make detailed findings 
of precise dollar amounts in a licensing case such as is here involved. 
United Air Lines, Inc. Vv. Civil Aeronautics Board, 81 U.S. App. D.C. 89, 
155 F.2d 169, 175-76 (1946); American Airlines, Inc. v. Civil Aero- 
nautics Board, 89 U.S. App- D.C. 365, 192 F.2d 417, 422 (1951); 
Brotherhood of Maintenance of Way Employees v- United States, 221 F. 
Supp. 19, 25-26 (E.D. Mich.), aff'd, 375 U.S. 216 (1963). 


8/ Like Delta, Memphis argues that because the Memphis~Miami 
market is larger in terms of the absolute number of passengers than 
the fifteen city-pair markets which will benefit from first single- 
plane service under Southern's proposal, the Board was required by 
simple arithmetic to select a carrier which would provide a substantial 
service improvement for the Memphis market rather than Southern with 
its improved service in the smaller markets. The simplistic approach 
of the Memphis parties overlooks the significant fact that Memphis 
now receives single-plane service from three carriers whereas the 
fifteen smaller markets were totally without direct, single-carrier 
service to South Florida before the Board certificated Southern. The 
Board concluded that the public benefit from first service in these 
markets outweighed the benefits to 2 somewhat larger pool of potential 
passengers from a slight, but immediate, improvement in existing service. 


-13- 


Moreover, the Board observed that the authorization of Delta 
| 


as a third nonstop carrier between Memphis and Miami “might in the | 


long run cripple Southern's participation in the development" of 


that market. Southern, as the weakest of the three carriers, in a 


market small for three-carrier nonstop competition (see pp. 9-10; 


supra), would be unlikely to penetrate the market to any substantial 


extent, and would thus be deprived of any opportunity to participate 


in the growth of the market in the years ahead, (J.A. 221) 
After the Board issued its Opinion, no further pleadings were | 
persons sanasnnenrensenrnasnstn ett O ee EA ANDO LET OLA eee 
filed by the Memphis parties - and _they raised no objection to ches 
SAAN teat Non Pe 


an senna cn TNS sad ns 


Board's findings with _xespect to the need for a third nonstop carrier 


 caeemmtencetates SAN ant cat aa A rt IE SCORN EnennaToeT ” 


in the Send eee However, in SOSEIES to Delta's pean 


for “administrative stay the Board ais acknowledged the oe benefits 
which would result from a grant of Delta's application for nonstop. 
Memphis-Miami authority but reaffirmed its Consicatonmctach on balance, 
Delta's application should be denied. 


‘Nor did we overlook the possibility of both extending 
Southern into Florida and at the same time improving Delta's 
authority in certain of the principal markets. This course 
of action would produce some public service benefits, parti- 
cularly in the Memphis-Miami market, but it would do so only | 
at the cost of diverting traffic which Southern could other- . 
wise carry, lessening the degree to which the carrier will 
be strengthened, jeopardizing the small subsidy need reduction 
we anticipate it will earn at the outset, and impairing its 
future ability to schedule improved service from its exclusive 
points to the Florida hubs. As in Service to Tucson, supra, 
and other cases, we concluded. that Southern's advantages in a 
broader group of markets outweighed Delta's in a few, and that 
the overall benefits resulting from the selection of Southern 
alone require a departure in this instance from our general 
policy of giving preference to a. carrier seeking improved 


eng (Al 


authority in markets in which it has an existing stake." 
(J.A. 302). 9/ 


The Board's “error”, Memphis asserts, lies in its failure 
to state specifically in its opinion that it had considered the 
arguments of the Memphis parties and rejected them. However, both 
Memphis and Delta made the same arguments before the Board with 
respect to Memphis-Miami nonstop service. Both argued that the 
market was large enough to support nonstop service and that the 
market was poorly served by the incumbent, Eastern. (J.A. 158-69) 
Moreover, both argued that an award to Delta in addition to the 
award to Southern would not harm the local service carrier nor impair 
its ability to mount profitable operations over the South Florida 
route. (J.A. 159, 166-67). 

It was only with respect to the latter point that the Board 
disagreed. In rejecting Delta's application for nonstop authority 
the Board necessarily considered Delta's arguments and, contrary to 
the assertion of the Memphis parties, the Board specifically recognized 
the public interest in providing for improved Memphis-Miami service. 
(J.A. 302) However, because the Board did not specifically mention the 


fact that the Memphis parties had advanced arguments similar to those of 


9/ In the Service to Tucson Case,.C.A.B. Order E-26337 (1968) the 
Board refused to grant liberalized authority to a restricted incumbent 
carrier because doing so would jeopardize the potential for subsidy 
need reduction of a local service carrier's package proposal in a group 
of markets. 


= 415) = 
Delta, the Memphis parties would have this Court infer that the 
Board wholly ignored their pleadings. As noted, the Board specifi- 
cally acknowledged the pleadings of the Memphis parties (see note 
6, supra) and there is no basis for speculation that the Board failed 
to consider the arguments which they presented. See Braniff Menegee 
Inc. v. Civil Aeronautics Board, 126 U.S. App. D.C. 399, 379 P.2d 453, 


460 (1967). 


In any event, the Board made findings on the specific questions 


TT aT i 
presented by the Memphis parties since they were also the basis for 
Delta's argument that it should be certificated as a third Memphis- 

The Board concluded that, on balance, the 
factors favoring the award. of South Florida authority to Southern 


and the dependence of that award on Southern's participation in the 


Memphis~Miami traffic outweighed the factors favoring an award to 


Delta. Having made.rational findings on the dispositive carrier selec- 
senelienainenemamemeneeane 
tion factors, the Board was not required to make further findings | with 


respect to every matter which may have been the subject of evidence. 

ee ae Sainnesainonensae eee enemas — 
Outagamie County v. Civil Aeronautics Board, 355 F.2d 900, 906 (C.A. 7, 
1966). See also New Castle County v. Civil Aeronautics Board, 125 U.S. 
App. D.C. 268, 371 F.2d 733, 735 (1967); United Air Lines, Inc. v. Civil 
Aeronautics Board, 371 F.2d 221 (C.A. 7, 1967). No purpose would ‘be 


served by a remand to the Board since it has already made adquate. 


—a16n— 
10/ 
findings on the very points raised by the Memphis parties. 


10/ The Memphis parties rely on cases in which the orders 
of the Board and other administrative agencies have been over- 
turned because the agency failed to make necessary findings or made 
findings which were insufficiently clear to permit judicial review. 
City of Lawrence v. Civil Aeronautics Board, 343 F.2d 583 (C.A. 1, 
1965); Greensboro-Highpoint Airport Authority v. Civil Aeronautics 
Board, 97 U.S. App. D.C. 358, 231 F.2d 517 (1956); and Braniff Air- 
ways, Inc. v. Civil Aeronautics Board, 113 U.S. App. D.C. 132, 
306 F.2d 739 (1962) were cases in which the basic reasons for 
decision, and the underlying findings supporting such reasons, were 
not fully set forth. These cases do not require reversal here, since, 
as demonstrated above, the Board made adequate findings with respect 
to the points raised by Delta and the Memphis parties. 


Similarly, Easton Publishing Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 33, 175 F.2d 344 (1949) is inapposite 


to the facts here involved. In a radio licensing case the integration 
of new awards with existing systems is of little significance. Thus 
in Easton either applicant might have operated the new station in 
either city. In the case at bar the existing system of the applicants 
dominated their proposals and their ability to satisfy the public con- 
venience and necessity as found by the Board. Therefore, having 
selected Southern on the basis of a fair comparison of its proposal 
with Delta's relative to the decisional factors which it articulated 
and having rejected an additional award of Memphis-Miami nonstop 
authority to Delta because of the adverse impact such action would 
have on the financial success of Southern's operations, the Board 

was not required to respond to every point advanced by Delta and 
Memphis. 


ety co 
CONCLUSION 


For the foregoing reasons, as well as for the reasons set 


forth in the Board's principal brief, the Board's orders should 


be affirmed. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,557 


DELTA AIR LINES, INC., 


Petitioner, 
v. 


Civit AERONAUTICS BOARD, 
Respondent. 


SOUTHERN AIRWAYS, INC., ° 
Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


REPLY BRIEF FOR PETITIONER 


The Brief for Petitioner remains virtually unchallenged, and 
Delta stands upon it in all respects. By way of reply, Delta asks 
the Court to consider the following points. 


The Brief for Respondent Board neither meets Delta’s points 
nor cites specific references, facts and figures to support the Board’s 
positions. Rather by reiteration of what the Board is supposed to 
have “found” and quotations from its opinions, the attempt is 
made to clothe with authority the Board’s unsupported assertions.! 


1The prime example is a single page in the Board’s Brief, commencing at the 
bottom of page 18, where “found” appears six times. “Asserted” would be a 
more appropriate word. 


At three places in the Board’s Brief, the statement is made that 
the Board “rejected” Delta’s contention that it had been denied fair 
comparative consideration,” as though the mere fact of “rejection” 
had some independent legal significance. The only significant ques- 
tion, however, is whether the Board was correct in saying that the 
Examiner had given fair comparative consideration to Delta’s appli- 
cation. On this subject the Board is utterly silent—which is quite 
understandable because the Examiner gave Delta no consideration 
at all.3 


At numerous places the Board seeks to rely upon its supple- 
mental opinion on reconsideration (Order 69-11-94) (J.A. 289) to 
fill the serious gaps in its decision (Order 69-9-132)* (J.A. 215). 
But the later opinion did not supply the missing facts, figures and 
findings—it merely declared the Board had really done that which 
its decision had omitted. The most egregious instance, of course, 


2Brief for Respondent, pp. 7, 9 and 16. 
3Brief for Petitioner, pp. 10-16. 


4Brief for Respondent, e.g., pp- 2, 3, 9, 14, 20-21. 


Stntervenor Southern Airways, Inc. has filed a brief in opposition in which 
it, too, attempts to rewrite the Board’s decision in Order 69-9-132 so as to sus- 
tain the award in Southern’s favor. But even if the Board had actually done 
what Southern now says, its decision still would not have been sufficient to 
meet the requirements of law. 


Southern’s suggestion (Brief, p. 9, fn. 8) that Delta’s failure to obtain 
authority at TI-CO would on remand to the Board prevent Delta from exhibiting 
three Memphis-Miami flights is unsupported and contrary to law; no such sug- 
gestion is advanced by the Board. A large part of Southern’s brief hangs upon 
this fallacy. If this were the law, Southern would herein have had virtually no 
Florida service upon which the Board could have acted, because all but one of 
Southern’s schedules to Miami (Exhibit SO-250) involved either Atlanta or Key 
West, which the Board did not grant to Southern. Upon remand the Board cus- 
tomarily seeks the views of the parties upon the further procedure which is ap- 
propriate. See, e.g., Southern Transcontinental Service Case, Order E-20129 


[continued] 


is the Board’s bland assertion that it had been “aware” of Delta’s | 
historic interest in the Memphis/Birmingham-Miami markets even 
though neither the Board’s decision nor the Examiner’s Initial Deci- 
sion had even mentioned Delta’s interest.° Neither an opinion on 
reconsideration nor the assertions of counsel can cure defects in a | 
Board decision. See WAIT Radio v. F.C.C., __U.S.App.D.C. __., 
—__ F.2d __.__ (No. 21,689, 6/24/69, Slip Opinion, pp. 9-10); Bur- 
lington Truck Lines v. U.S., 371 U.S. 156, 168-69 (1962); Braniff 
Airways, Inc. v. C.A.B., 126 U.S. App. D.C. 399, 413, 379 F.2d 453, 
467 (1967). 


The attempt is made to shift to Delta the burden of disproving ; 
that which the Board has asserted but has not adequately supported” 
This is a burden which, under law, Delta does not bear; once the agen- 


cy decision is shown to have been improper, the inquiry ends and | | 


the court sends the case back to the agency for further proceedings. 
Delta is not herein asking the Court to grant Delta’s application for 
new routes; Delta is entitled to a decision that the Board did not 
properly deal with Delta’s application below. 


(10/28/63) (Hearing reopened to bring evidence up to date); Transpacific Route 
Case, Order E-22625 (9/3/65) (Further hearing required to assess significance of 
officially noticed data). 


Typical of Southern’s approach to this case is the discussion (Brief, p. 28 and’ 
fn. 22) where its fares are made to appear equal to Delta’s for “better” service. 
Asa matter of fact (Exhibits DL-50 (J.A. 54) and SO-510, 511 (J.A. 57)), Sou- 
thern proposed a single fare in each market while Delta proposed up to four dif- | 
ferent fares, ranging from low Night Coach to First Class. For Memphis-Miami, 
as an example, Southern’s proposed fare was the same as Delta’s Day Coach, 
(“Tourist”) fare and above Delta’s Night Coach fares. In Birmingham-Miami, 
Southern’s fare was above Delta’s Coach fare and Night Coach fares. Nashville- 
Atlanta, Southern’s fare was equal to Delta’s First Class Fare and above its Day 
Coach fare. 


Brief for Petitioner, pp. 21-23. 
7Brief for Respondent, pp. 25, 34, 35, 45. 


Further, the Brief for Respondent makes numerous attempts 
to push the facts and the Board’s opinions herein further than the 
record will support. The following instances are illustrative and not 
exhaustive: 


(1) “Thus, [Delta] proposed four daily roundtrip flights 
over its new route, each of which would operate be- 
yond the Southeast to distant points such as Kansas 
City, St. Louis, Chicago, Dallas, and Los Angeles.” 
(Brief for Respondent, page 6; see also pages 7, 25). 


The fact is that none of Delta’s proposed schedules in the Mem- 
phis/Birmingham-Miami markets, which the Board is here discussing, 
included either Dallas or Los Angeles.® 


(2) “Neither carrier [Southern or Delta] offered outstand- 
ing public benefits insofar as Atlanta-Nashville nonstop 
service is concerned. . . .”” (Jd. at page 13). 


There is no such statement by the Board in either opinion, let alone 
any finding to this effect. 


(3) “Conversely, the Board concluded that placing Delta 
in the Atlanta-Nashville market as a third nonstop car- 
rier would have an adverse impact on Southern with 
respect to its historic participation in the market. ...” 
(Id. at page 14). 


The Board at no point mentioned Southern’s “historic interest” in 
the Nashville-Atlanta market, nor did the Examiner (who dealt ex- 
clusively with Atlanta-Chattanooga and Chattanooga-Nashville). In 
the first six months of 1968 (the last published data), Southern car- 
ried 2 percent of the Nashville-Atlanta traffic. 


SExhibit DL-10. The “fourth” flight was routed Chicago-Memphis-Hunts- 
ville-Birmingham-Dallas-Los Angeles. The Examiner did not give consideration 
to this application either, but Delta is not seeking review of this error. 


(4) “As the [Atlanta-Nashville] market grows, Southern 
can be expected to key its schedules to the gaps left" 
by the long-haul operators. Delta could not. ” (Ud. 
at page 22). 


There is no finding or even statement by the Board or its Examiner 
that there are gaps in existing schedules, or that Southern could or | 
would fill these gaps or that Delta (an Atlanta-based carrier) could | 
not or would not. | 


Finally, there are a number of points at which the Brief for. 
Respondent misstates Delta’s arguments. First, contrary to the asser- 
tion at page 15 of that Brief, Delta does not argue that it was de- 
prived of a fair hearing by the way the case arose.? Delta urges that 
the Board, by deciding their case solely by reference to factors © 
whose existence was guaranteed by the structuring of the investiga- 
tion, deprived Delta of the fair comparative determination to which: 
it was and is entitled.!° Second, Delta nowhere states, as pages 15 
and 17 of the Brief for Respondent suggest, that the Board’s sup- 
plemental opinion on reconsideration adequately deals with any of 
the problems in this case. Third, Delta nowhere urges that the: 
Board should have set up a separate proceeding in order properly to to 
consider the contested new route issues herein.1! The existing struc- 
ture of the proceeding would have been adequate if the Board had 
realized that it could not give contested new routes and cities to Sou- 
thern on the same basis as it realigned Southern’s existing routes, as 
to which there were no competing applicants. Lastly, Delta makes 


no objection to the fact that in any new route proceeding, a local | 


9 Delta was deprived of a fair hearing by the Board’s post-hearing switch to 
1970 data. 


10Brief for Petitioner, pp. 26-32. 
11. Suggested in Brief for Respondent, p. 16. 


service carrier can urge, as one argument in its favor, the possibility 
of carrier strengthening and subsidy reduction.'? Delta does object 
to the Board’s here making subsidy reduction the only significant 
issue, and then bringing in new, untested and improper computa- 
tions to establish the! existence of subsidy reduction where the Ex- 
aminer had found none. 


I. 


Much of the Brief for Respondent (pages 27-45) attempts to 
justify the Board’s adoption, after the close of all public pro- 
ceedings, of a new and untested 1970 traffic and financial fore- 
cast for Southern, in an attempt to show that giving the Mem- 
phis/Birmingham-Miami and Nashville-Atlanta routes to Southern 
would strengthen Southern and reduce its requirements for subsidy 
from the Federal Government. 


Delta, let it be remembered, objects to this process on three 
grounds: (1) that Delta has been deprived of its rights to a com- 
parative hearing, rebuttal, and cross-examination; (2) that the Board 
did not make comparable 1970 forecasts for Delta or any other 
applicant (except Southern); and (3) that in projecting Southern’s 
revenues to 1970 the Board took into account a substantial general 
fare increase without taking account of the inflationary cost in- 
creases that necessitated such fare increase.'* All of these objec- 
tions are founded, of course, upon the fact that as this case was 
tried the forecast year was 1969-—the Examiner required all traffic 
and financial forecasts introduced by all applicants to be based upon 
this year. The purpose and effect of the Board’s forecast year re- 
quirement is well stated at page 37 of the Brief for Respondent: 


12See Brief for Respondent, p. 30. 
13Brief for Petitioner, pp. 45-53. 


“The purpose served by the selection of a forecast year 
is simply to provide a uniform standard of compar- 
ison by means of which the results projected by one 
carrier can be measured in a meaningful way against 
those projected by another carrier.” (Emphasis added) 


Respondent Board thus concedes that by shifting to a 1970 fore- 
cast for Southern and Southern only, it has prevented comparative 
consideration of Delta’s application. The Board seeks to excuse this 
by the claim that Delta’s financial position is too strong to be rele- 
vant.1* But traffic forecasts are also involved; these are included in 
Appendix A to both Order 69-9-132 (J.A. 236-238) and Order 69- 
11-94 (J.A. 312-315), and presumably were considered by the Board. 
It is traffic by which the comparative ability of applicants to meet 
the public convenience and necessity must be judged. Certainly, in 
the Memphis/Birmingham-Miami markets, the Board has explicitly 
relied on its forecasts for Southern’s 1970 traffic.! The Board did 
not even compute Delta’s 1970 traffic, or consider it in determining 
whether Delta’s proposals were in the public interest. 


At page 36 of the Brief for Respondent, the suggestion is made 
that there “is no dispute. . . that the basic forecasting techniques em- 
ployed by the Board were available for purposes of cross-examination 
at the hearing.” As the Brief for Petitioner makes clear (pages 47- 51), 
there is very serious dispute on this question. 


The Brief for Respondent claims that the 1970 forecast for 
Southern was made because Southern would not be instituting ser- 
vice until that year, and constituted mere “updating” of the material 


14Brief for Respondent, pp. 31-38. If, as frequently happens, Delta had 
not been able to exhibit any ability to operate these particular routes at a pro- 
fit, we doubt the Board would have deemed this fact to be irrelevant. See the 
Initial Decision herein (page 22) where the Examiner stressed this. | 


1SQrder 69-9-132, P- 5 (20 daily passengers) (J.A. 221). 


used at the hearing.!© This would be somewhat more credible if, in 
the process, the Board had not discovered “subsidy reduction” where 
its Examiner had been able to find none.” Moreover, it is clear that 
the Board did not merely “update” the Examiner’s conclusions based 
on 1969 data. 


At the hearing, Southern credited itself with an additional fac- 
tor of 1.5% of its specifically forecast traffic, for unmeasured “on- 
line connecting traffic.” Southern said that this 1.5% factor was 
based on its experience,!® and the 1.5% factor was accepted and 
used by the Board’s Bureau of Operating Rights in its own exhibits. 
In the Board’s post-hearing 1970 forecast for Southern, however, this 
1.5% factor is multiplied ten-fold and becomes a 15% factor. By 
this means, the Board arbitrarily inflates Southern’s revenues by more 
than $655,000,!9 compared with the methodology employed at the 
hearing by Southern and the Bureau, and by more than $700,000 in 
all.2° 


Delta submits that no “expertise” on the part of the Board can 
suffice thus to override, without either hearing or opportunity for re- 
buttal or cross-examination,” the express testimony of the success- 
ful applicant as to its own actual experience. The Board seeks to jus- 
tify its 15% inflation for “on-line connecting traffic” by a long, vague 


16Pages 36 ef seq. 
17 Brief for Petitioner, pp. 45-47. 
I8Exhibits SO-450 (J.-A. 56) and SO-511 (P. 4)(J.A. 45). 


1913.5% of $4,337,707 plus 13.5% of $524,776; see Appendix A (Revised) 
to Order 69-11-94 (pp. 2, 3) (J.-A. 313, 314). 


See Brief for Petitioner, p. 48, fn. 55. 


21 Brief for Respondent, p. 44. 


discourse and by reference to four Board decisions.?* All four deci- 
sions were handed down in the period April-September, 1969, and 
thus do not constitute long-standing administrative practice.” What- 
ever the justification (if any) in these other cases, the record here 

clearly does not sustain the Board’s actions. 


The Board also asserts that it was entitled to compare South- 
ern’s 1970 revenues with its costs in the period April 1, 1968-March 
31, 1969.24 The claim seems to be that inflation has not yet caught 
up with Southern.25 We are not sure what figures the Board is look- 
ing at, but we have looked at Southern’s costs for operating DC-9 
equipment, as reported to the Board by Southern. These are as fol-) 
lows: 

Year Ended YearEnded Year Ended 

_9/30/68  _3/31/69° —_ 9/30/69 __ 
Cost per Stop $86.21 $87.60 $91.05 
Cost per Plane-Mile 6104 6564 .6662 
According to our arithmetic, this represents a 7T/% increase in the 
six months ended March 31, 1969, in the plane-mile cost of the — 
equipment with which Southern is operating the routes given to it . 
herein,2” and a further increase in the most currently reported data. 


22The Brief for Respondent suggests(p. 39) that Delta has lost no right 
because it is unable to cross-examine the Board. But Delta does have a right | 
to cross-examine the proponent of any financial forecast; frequently where a | 
local service carrier is involved, the Board’s Bureau of Operating Rights makes ; 
its own forecast for the carrier and then is thus cross-examined. This happened 
below with respect to the 1969 forecasts. 


We note the Board does not claim that its predictions of high on-line con- 
necting traffic were subjected to the hearing process in these cases either. 


*Brief for Respondent, pp. 41-42. 

Sid, p. 42, fn. 25. 

These figures were purportedly consulted by the Board. 
27 Brief for Respondent, fn. 18, (p. 34), 
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The foregoing are “real world facts”, such as the Board desires,”* 
and seem doubly important here because the Board admits “there is a 
serious question as to whether [Southern] can mount profitable op- 
erations over the route to be awarded.”?° 


The Board also relies on an alleged long range determination 
that Southern will find the routes given it herein to be profitable.*° 
Thus, the Board seems to say that even after its concrete prediction 
for 1970 is proven wrong, Delta cannot prevail herein because no- 
body can say that the Board won’t someday be proved right. There 
is in this case no prediction for Southern’s operating results past 
1969 (by the disappointed applicants, the Bureau of Operating 
Rights, and the Examiner) and 1970 (by Southern and the Board). 
There is thus no basis for the Board’s unsupported assertions as to 
Southern’s future profits beyond 1970. 


Neither does the main case relied upon by the Board*! support 
its position here: in United Air Lines, Inc. v. C.A.B., this Court 
found that there was “ample data” in the record, not controverted, 
to support the general findings as to future profitability for Western 
Air Lines that the Board made. Accordingly, in view of the nature 
of the question in issue, this Court did not require a specific dollar 
computation of Western’s prospective profit. In the present situation, 
on the contrary, there is an improper specific dollars computation 
and no other data whatsoever—certainly no uncontroverted data. 
More important, here the only question to which the Board has ad- 
dressed itself is whether the new routes will strengthen Southern. In 


28Brief for Respondent, p. 38. 
21d. 
Brief for Respondent, pp- 32, 34, 35. 


Brief for Respondent, pp. 33, 34, 35, 40, 45, 48. 
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the United Air Lines case, this Court went on from the passage 
quoted by the Board (Brief, page 48) to say: 
“If, in final analysis, the question in the case had been 
whether the establishment of the new route and its 
operation by Western would be beneficial for Western, 
a finding as to the probable revenues and expenses 
might well have been essential to a valid conclusion.” 
That is precisely the question the Board has here undertaken to an- | 
swer, without any proper finding as to future revenues and expenses, 


In summary, Delta submits that upon the theory on which the | 
Board has chosen to decide this case, the Board must have a valid | 
forecast showing that an award to Southern will enable it to reduce 
its dependence on Federal subsidy, and that no valid forecast to this 
effect has been put forward by the Board. The 1970 forecast upon 
which the Board relies is subject to all of the objections and infirmi- 
ties previously urged by Delta. | 


Ii. 


The Brief for Respondent is replete*? with reference to meortedll 
“findings” by the Board that giving Southern the Memphis/Birming- 
ham-Miami and Nashville-Atlanta routes would better meet the | 
“needs” of these markets (or, alternatively, of the undefined “prim, 
ary” Florida markets). 


The fact is, that neither the Examiner nor the Board in this pro- 
ceeding made any findings as to the public need for any new or ad- 
ditional service in any market (including the major markets of Mem- 
phis-Miami, Birmingham-Miami and Nashville-Atlanta). Having omit 
ted this vital and customary step, the Board could not—and, indeed, 
did not—make subsidiary findings as to what kind of service was Te- 


SE g., pp. 3, 7-8, 9, 16, 19. 
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quired in particular markets. The Board’s general declarations as to 
the need for “local” service are no substitute for specific findings as 
to public need.** 


The lack of valid findings is particularly acute with respect to 
Southern’s proposed 'Nashville-Atlanta non-stop service. The only 
facts alluded to by the Examiner™ or the Board*> with respect to 
the non-stop market are: (a) that in 1967 there were 97,770 pas- 
sengers between Atlanta and Nashville, two-thirds of which were 
local traffic; and (b) that Eastern and TWA are already authorized 
to operate non-stop in the market. There is no prediction anywhere 
(as to 1969 or 1970) of the number of Nashville-Atlanta passengers 
TWA and Eastern will carry on their non-stop flights, the number 
Southern will carry on its multi-stop flights, and the number South- 
ern will be likely to carry on its non-stop flights.*° Thus, there is 
a total absence of any finding as to whether Southern would be car- 
rying ten passengers on each non-stop flight or some greater or 
smaller number. 


Likewise, there is absolutely no evidence put forward by the 
Board to show that Southern can hope to operate profitably a Nash- 
ville-Atlanta non-stop without beyond-terminal through traffic. The 
only evidence on this score is Delta’s assertion that it could not op- 
erate profitably without such supporting traffic.°” 


33Se¢ Brief for Petitioner, pp. 34-36. 
Initial Decision, pp. 19-22 (J.A. 78-81). 


35 Order 69-9-132, pp. 12-13 (J.A. 228-229); Order 69-11-94, pp. 15-16 
(J.A. 303-304). 


%97,770 passengers per year is 134 per day in each direction. 


Initial Decision, p- 22 (J.A. 22). Delta, of course, now has such support 
available to it; Southern does not. 
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It follows that there is absolutely no finding to serve as a basis | 
for the Board’s oft-repeated assertions that Nashville-Atlanta non-stop 
rights would strengthen Southern, or that giving such rights instead 
to Delta would hurt Southern. In opposition to the a priori reason-_ 
ing in the Brief for Respondent,°* Delta may with better support in 
the record argue that Southern cannot realize a profit from Nashville- 
Atlanta non-stop flights and that to give Delta those rights (while | 
Southern retains Nashville-Chattanooga-Atlanta authority) would thus 
result in a positive strengthening of Southern. 


As long as the Board’s 1970 forecast for Southern’s Nashville- 
Chattanooga-Atlanta operation remains secret,?? this Court can do : 
nothing but reverse the Board on its award of Nashville-Atlanta non- 
stop rights, and remand for further hearings. 


IV. | 


The Board relies extensively on the claim that Delta’s proposal 


was “geared to long-haul service” between points in the Southeast 
and other distant points.*° All that Delta did in this respect was 
take advantage of the strengths of its existing system. Delta first 
prepared specific schedules for its Memphis/Birmingham-Miami and, 
Nashville-Atlanta applications, and then showed how these new 
schedules could be joined to existing schedules to also produce new 
through service.*! 


38pages 47-48. 


39Brief for Petitioner, pp. 19-21, 51. We begin to doubt that this 
“forecast” was anything more than a generalized hope. 


40 Brief for Respondent, pp. 3, 6, 7, 11, 13, 19, 22, 25, 26. 


41 Exhibits DL-10 and DL-20. In the case of Nashville-Atlanta, some of the 
“existing” schedules were, as noted, proposed schedules in another case. 
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As the Board has just told this Court in another pending pro- 
ceeding, what Delta did here was normal before the Board and is 
deemed by it an advantage, not a disadvantage: 

“Moreover, of course, the ability to combine existing 
route authority with new authority is the normal 
rule, and carriers are advantaged or disadvantaged in 
this respect according to their route structures with- 
out there being any legal unfairness. Indeed, it is 
well established that the Board may rely upon the 
beyond benefits flowing from the right to tack, not 
only in selecting a carrier for a market in issue, but 
also in determining whether the public convenience 
and necessity require the authorization of service.””*? 


Neither do the cases chiefly relied upon by the Board sanction 
the sort of findingless declarations that inhabit the opinions below. 
The WAIT and United Air Lines decisions have already been men- 
tioned? In Outagami County v. C.A.B., 355 F.2d 900 (7th Cir. 
1966), the issues bore no resemblance to those involved here. But 
the opinion reveals that the facts had been determined and carefully 
examined by the Board; merely to read the Court’s opinion shows 
the difference between the Board’s findings in that case and this. 
As the Court said in Outagamie: 

“The Board, in determining the public convenience and 
necessity, weighed and balanced the various relevant 
factors, such as the needs of each of the cities for 
local service, the probable reduction of government 
subsidy to North Central and North Central’s more 
efficient service under the consolidations and the vol- 
ume of traffic generated and the inconvenience suf- 
fered by the passengers in the areas involved. 

* * x 


2Brief of Respondent in Texas International Airlines, Inc., et al v. CAB., 
Nos. 23,232, ef seq., page 50 of typed brief dated February, 1970. 


3See pp. 3, 10-11, supra. 
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“We conclude that the findings are supported by sub- 
stantial evidence in the record and that the conclu- 
sions were reached after considering competing in- 
terests under the relevant statutory criteria and bal- 
ancing public loss with public gain.” (355 F.2d at 
906-907) 
The same cannot be said of the Board’s decisional processes below. 


We have read the Penn Central Merger Cases, 389 U.S. 486, and 
fail to find how that decision fits the facts before the Court here. 
More appropriate to the Administrative determination below are the 
following gems from S.E.C. v. Chenery Corp., 318 U.S. 80 (1943): 

“The grounds upon which an administrative order must 
be judged are those upon which the record discloses 


that its action was based. 
* * * 


“Its action must be measured by what... [it] did, not 
by what it might have done. . - [T]he orderly function- 
ing of the process of review requires that the grounds 
upon which the administrative agency acted be clearly 
disclosed and adequately sustained.” (318 U.S. at 87, 
93) 


We will close with the following reminder from Braniff Airways, 
Inc. v. C.A.B., supra: 
“_. . repair carpentry cannot be wrought on reconsid- 
eration unless the agency addresses itself to the de- 
fects. The mere addition of another ground of deci- 
sion does not establish that the defect in the initial 
findings was stripped of continuing prejudice.” (126 
U.S. App. D.C. at 413, 379 F.2d at 467). 
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CONCLUSION 


For the foregoing reasons, as well as those set forth in the Brief 
for Petitioner herein, Delta is entitled to reversal of the Orders herein 
challenged and remand to the Board for further hearings and fair com- 
parative consideration. 

Respectfully submitted, 
R. S. MAURER 
JAMES W. CALLISON 
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I. Whether the respondent Board, in a case 


designed primarily (a) to investigate the need for 


direct local service and (b) to improve the financial 


results of a subsidized carrier, cannot deny competing 
trunkline applications which would prevent accomplishment 
of the foregoing two primary objectives of the coe 

II. Whether the services proposed by Delta in 
markets already receiving direct trunk service were 
entitled to greater decisional weight in the Board's: 
comparative selection process, despite the findings | 
that Delta's services would (a) prevent the new local 
service primarily under investigation and (b) prevent 
potential improvements in the financial results of the 
subsidized carrier. 

III. Whether the Board, in deciding upon 
services to commence in 1970, was nonetheless requined 
to base its decision upon a finding of what the result 
would have been if the services had commenced in 1969, 
solely because 1969 was the year projected by the parties 
in their traffic and financial projections submitted in 
early 1968. 

Iv. Whether the Board's findings are raccauets 
to support judicial affirmance of the Board's selection of 


Southern rather than Delta to provide the services at 


This case was previously before this Court 


under the title National Airlines, Ine. v. Civil 


Aeronautics Board, No. 21,373, 129 U.S.App.D.C. 180, 


392 F.2d 504 (1968). 


COUNTERSTATEMENT OF THE CASE 
A. The Nature Of The Case. 


Southern accepts Delta's statement, at page 1 
of its Brief (hereinafter Delta, Brief), of the nature 


of this case. 


B. The Course Of The Proceedings And The Disposition 


Below. 


The Southern Airways, Inc. Route Realignment 


Investigation (hereinafter the Investigation) was 
instituted by the Board sua sponte on June 1, 1967; 


py Order E-25230. Therein the two primary foci were 
the realignment of Southern's then existing routes and 
consideration of extending the benefits of local airline 


service into the Florida peninsula, and in accordance: 


1/ 


with the Board's usual practice, — it determined to. 


hear the two interrelated issues in a single proceeding. 


1/ E.g., reali ent and extension heard together: Central 
Kirlines Route 81 Investigation, (Order No. E-22227, dated 
May. 20, 1965); Mohawk Route aq Investigation, (Order No. 
B-22133, dated May 5, 1905); Southwestern Area Local Service 
Case, 37 C.A.B. 469 (1963). enewal, modification an 
extension heard together: Central Renewal Proceeding, 16 
C.A.B. 843 (1953); Frontier Route 93 Renewal Case, 16 C.A.B. 
948 (1953); Bonanza Renewal Case, 19 C.A.B. 9 (1955)3 
All American Certificate Renewal Case, 17 C.A.B. 4.00 | (1953)3 
Trans-Texas Certificate Renewal Case, 12 C.A.B. 606 (1951)3 
Allegheny Airlines Inc., segment 6 Renewal and Route 

eall ent Investigation, rder No. k= > dated Oct. 17, 


As amended by Order No. E-25652, the Florida 
issues included the amendment of Southern's proposed 
realigned segment 2, whose northwestern terminal is 
Memphis: 


(a) ‘To add Tallahassee between Panama City 
and Jacksonville; and 


(o) To extend segment 2 beyond Tallahassee 
to Miami/Fort Lauderdale via Orlando. 


This modification placed in issue as primary markets 


for the consideration of new Florida authority the 


following 24 city pairs: 2/ 


Florida City Segment 2 City 


Tallahassee Memphis 
Orlando Florence-Sheffield-Tuscumbia 
Miami/Fort Lauderdale (Muscle Shoals ) 
Huntsville-Decatur 
Birmingham 
Montgomery 
Dothan 
Eglin Air Force Base 
Panama City 


and additionally, between Tallahassee and Orlando, 
between Orlando and Miami, and between Tallahassee and 


Miami. 


2/ An additional Florida City, Kennedy Space Center (to be 
served through TI-CO Airport) was placed in issue by Order 

No. E-25325 with the particular focus on service from 
Huntsville. Eastern was eventually awarded the authority 

to provide this service. The significance of this development 
is that, as will be hereinafter shown, a portion of Delta's 
service proposal which it contends was not adequately 
compared with Southern's is now "moot" in the sense that 
Delta lacks a “oe cognizable interest in it. Powell v. 
McCormack, 395 U.S. 486, 496 (1969) ae 


The realignment issues included an issue of 
eliminating segment junction points between Nashville 
and Atlanta so as to permit nonstop service by Southern 
yetween those two points. 

Other carriers -- as here relevant, Delta 
and Eastern -- filed competing applications for a 


portion of the new Florida service at issue for southern; 


and Delta additionally sought nonstop authority between 


Nashville and Atlanta. The portion of the Florida 
authority at issue sought py Delta, as here relevant, 
included only the following 6 city pairs: 


Florida City Segment 2 City 
Tallahassee Memphis 
Orlando Birmingham 
Miami 
Delta's statement of the proceedings upon the 
applications, beginning in the second full paragraph of 
page 2 of its brief and ending with the last full 
paragraph at page 3, is a substantially correct statement, 
except for the following material omission. 
The Board, by Order 69-9-132, affirmed the 
Examiner's Initial Decision awarding Eastern authority 
to serve Kennedy Space Center (through the TI-CO Airport) 
as an intermediate point between Melbourne and orlando 
on segment 5 of its certificate for route 10 (I.D., pp- 36, 673 
Order 69-9-132, pp. 10, 113 J.A. 95, 121, 226, 227), and 


denied Delta's competing application for Huntsville- 


Kennedy Space Center (TI-CO) authority. Delta has 


not sought review of Order 69-9-132 in respect of its 


award of this authority to Eastern. 
C. Statement Of The Facts. 


In Order E-25230 instituting the Investigation, 
the Board stated that, in formulating the case, it had 
not only looked at Southern's existing system, but had 
also considered the carrier's pending applications to 
determine whether any were "so closely related to our 
objectives of improving local service responsiveness to 
the needs of the public” that they should be included 
in the Investigation. In discussing the possibility 
of extending the benefits of local airline service 
into the Florida peninsula, the Board said (pages 2-3): 


"Southern has two applications which seek 
to extend its route into Florida [footnote 
omitted].. Currently Southern serves only 
three points in northern Floridat/ 


4/ Jacksonville, Panama City, and 
Eglin Air Force Base. 


—_—- 


and' there is no other local carrier 
operating within the state. . .Our 
review of Southern's system in relation 
to its applications for additional 
Florida authority indicates that, with 
the exception of Atlanta, there is little 
direct service between the major Florida 
cities Miami, Tallahassee and Orlando, 
and other points on Southern's system. 
For example, there is no single-plane 


service between Birmingham or Huntsville 

and Miami, between Memphis and Orlando, 

and between Huntsville or Memphis and 

Tallahassee. Therefore, extending 

Southern into these Florida cities 

should improve service convenience to 

the public, and, at the same time, on the 

basis of our preliminary analysis, it 

appears that such operations would be 

profitable to the carrier." 

Thus, from the very outset of the Investigation, 
the Board's emphasis with respect to the Florida issues 
has been on bringing for the first time the penefits of 
local airline service between major Florida points and 
the Southeastern region of the United States, and on 
the possibilities of thereby improving the financial! results 
of Southern's Federally subsidized operation. 

Between the institution of the Investigation 
on June 1, 1967 and the beginning of the actual hearing, 


the scope of the issues was amended five times by the 


Board. 3/ As the issues were finally defined, applicants 


desirous of obtaining the authority involved were 

permitted to seek authority between Miami and Memphis, 
both nonstop with intermediate stops at Kennedy Space 
Center (TI-CO), Orlando, Tallahassee, Eglin Air Force 


Base, Dothan, Montgomery, Birmingham, Huntsville and 


3 Order E-25325, dated June 20, 1967; Order E-25652, 

ated September 8, 1967; Order E-25665, dated September 11, 
1967; Order 26044, dated November 28, 1967; and Order 
E-26260, dated January 19, 1968. 


Muscle Shoals. 

Southern sought all the foregoing authority, 
put ultimately elected not to prosecute its case 
insofar as it involved the Huntsville-Kennedy Space 
Center (TI-CO) service issue. Delta sought and was 
(vy Order E-26044) afforded consolidation of applications 
for Atlanta-Nashville nonstop authority and for a 
new route between Miami and Memphis via Kennedy Space 
Center (TI-CO), Orlando, Tallahassee, Birmingham, and 
Huntsville. The latter route closely paralleled the 
route sought by Southern, except that it included only 
the larger cities at issue in the case and only cities 
already having’ services either provided, or authorized 


to be provided, to the three Florida cities Tallahassee, 


Orlando, and Miami, by trunkline carriers. 4/ 


Prior to the evidentiary hearing, the Board's 
action in including in this proceeding an issue of local 
airline service between Atlanta and Florida -- an issue 
not involved in the present review proceeding -- was 
reviewed by this Court at the instance of National 
sub nom. National Airlines v. C.A.B., 129 U.S.App.D.C. 
180, 392 F.2d 504 (1968). Delta, although a party to 


the Investigation and to the consolidated proceedings 


4/ With the exception of the Kennedy Space Center 
{TI-cO) issue. 


on review in that case, did not seek review of the 
legality of the Board's orders instituting and modifying 
the scope of the Investigation insofar as those Orders 
focused the Investigation on the possibilities of 
awarding new authority of a local-service nature between 
major Florida cities and points in Southern's system, 
After the issues were fixed, on October 19} 
1967, the Investigation proceeded to a prehearing 
conference before an Examiner of the Board. The "Porecast 
year" specified for prediction of traffic and financial 
results (assuming the grant of the new authority souRne 
by each applicant carrier) was calendar year 1969. 5/ 
The parties submitted their exhibits on the basis of 
this assumption. However, the Investigation was not: in 
fact completed, nor the Florida or Atlanta-Nashville 
nonstop authority at issue therein effective, until the 
Board's final Supplemental Opinion and Order on Recon- 
sideration, Order 69-11-94, dated November 21, 1969. 
Delta opposed, throughout the proceeding,» 
realignment of Southern's route between Nashville and 
Atlanta insofar as such realignment would eliminate 'the 
requirement of Southern's making a stop at a pooner 


junction point between those two cities, as proposed by 


2h Report of Prehearing Conference, dated November 9, 
967. 


the Board. 6/ It further opposed, expressly, extension 
of Southern's segment 2 into- the three Florida cities 
Tallahassee, Orlando, and Miami insofar as such extension 
would confer nonstop authority on Southern between the 
latter points and Memphis and Birmingham. It further 


opposed, implicitly but necessarily as an economic 


6 
matter under the Board's Bantinnie provision of new 


local airline service between those three Florida cities 
anda the cities of Muscle Shoals, Montgomery, Dothan, and 


Eglin Air Force Base. 


pe Eehe Applicants! Service Proposals. 


In order to appreciate some of the misconceptions 
embodied in Delta's brief to this Court, it is necessary 
to consider the service proposals that the two applicants 
"exhibited" in this case, i.e., proposed in their 
exhibits to operate if granted the authority. These 
are set forth below for Delta and Southern, for the two 
routes involved in this proceeding. 

Memphis /Birminghan-Miani =~ Southern proposed 
to operate three new round trip flights per day between 
Memphis and Miami and four new round trips per day 


between Birmingham and Miami, via the following routings 


6/ Attachment B to Order E-25230, as amended. 


6a/ The Board’ found that grant of Delta's Memphis-Miami/Fort 
Tauderdale application would excessively impair Southern's 

ability to service the primary market economically (Order 69-11-94, 
p. 14; J.A. 302 ). 


6b/ See page 8a infra. 


DELTAS AND SOUTHERN’S 
MEMPHIS/BIRMINGHAM - MIAMI 
ROUTE PROPOSALS IN THE 
CASE BELOW 


MUSCLE SHOALS 


SIRMINGHAM XR 


 EGLIN A. F.B. 


LEGEND 


em SQUTHERN(DC- 9 ) 
—— SOUTHERN( M- 404) 
DELTA =(DC-9) 


(and with the equipment indicated): 
(a) Memphis-Muscle Shoais//-Birmingham- | 
Montgomery-Dothan-Tallahassee-Orlando- | 
Miami (piston engines), 
(b) Memphis-Birmingham-Montgomery-Eglin 
Air Force Base-Tallahassee-Orlando- 
Miami (piston engine), 


(c) Memphis-Birmin, am-Orlando-Miami 
(piston engine), 


(ad) Birmingham-Orlando-Miami (jet). 
The flight labeled (d) originates in Nashville 


and proceeds over Southern's existing route to Birmingham, 


thereby providing not only one-stop Birmingham-Miami | 


service, but also Nashville-Miami two-stop service. 
Flights (a), (b) and (c) originate and terminate at 


Memphis and Miami. 


Delta proposed two Memphis-Miami flights of 
| 


(a) Memphis-Miami (jet), 


(b) Memphiig 7Birmingham-Tallahassee-Miamt 
(jet) .— 


‘Y Southbound only. 


8/ Delta, in addition, proposed a third Memphis-Miami 
flight routed Memphis-Huntsville-Orlando-Kennedy Space 
Center (TI-CO)-Miami. However, the authority required 
to operate this flight between Huntsville and Kennedy 
Space Center (TI-CO) was awarded to Eastern by Board 
Order 69-9-132 and Delta does not seek review of that 
award. In consequence, this flight would not be in 
issue in the event of any remand of this case, and is 
therefore moot for the purpose of this proceeding. See 
page 9a, infra. 


The flight labeled (a) would have originated 
in Kansas City and proceeded to Memphis, while flight 
(b) would have operated from Chicago to St. Louis to 
Memphis, and the flights would have similarly proceeded 
to Kansas City, St. Louis, and Chicago in the reverse 
direction. 


Thus, with respect to the Memphis-Miami market, 


Delta proposed to operate one two-stop / and one 


nonstop jet flight, while Southern proposed to operate 
one two-stop and two multi-stop piston flights. With 
respect to the Birmingham-Miami market, Delta proposed 
one one-stop jet flight, while Southern proposed two 
one-stops (one jet and one piston) and two multi-stop 
piston flights.’ With respect to the following prime 
markets, Southern proposed new flights: 


Tallahassee-Muscle Shoals (Southbound only) 
Tallahassee-Montgomery 
Tallahassee-Dothan 

Tallahassee-Eglin Air Force Base 
Orlando-Muscle Shoals (Southbound only) 
Orlando-Montgomery 

Orlando-Dothan 

Orlando-Eglin Air Force Base 
Miami-Muscle Shoals (Southbound only) 
Miami-Montgomery 

Miami-Dothan 

Miami-Eglin Air Force Base 


Delta proposed no services in any of these 


markets. 


9/ Delta, however, already holds one-stop authority in 
the Memphis-Miami market. 
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Nashville-Atlanta. Southern proposed a 
10/ 


single jet round trip nonstop Atlanta-Nashville. 
Delta proposed three round trips per day in this market 
as follows: 


(a) Chicago-Cincinnati-Nashville-Atlenta- 
Tallahassee-Orlando-Miami (jet). 


(b) Chicago-Nashville-Atlanta-Augusta— 
Columbia-Charleston (jet). 


(c) Chicago-Nashville-Atlanta-Miami (jet). 

Thus, Delta proposed three nonstop jet flights 
compared with Southern's one. 

Under Board practice, it is usual in local 
service cases to discount frequency advantages trunklines 
can obtain over local service carriers in short-hop | 
markets by flowing beyond-segment traffic from distant 
cities through such markets. i1/ : 


2. The Examiner's Initial Decision. 


In his Initial Decision, the Examiner subdivided 


his discussion of "Florida Service" into the following 


subheadings: 


Kennedy Space Center Through TI-CO Airport 
I.D-, pp. c0-325 J.-A. - 


10/ Southern currently holds authority, not in issue here, 

to operate additional services cited by Delta (Brief, 9 ) 

between Atlanta and Nashville via intermediate stops at 
Chattanooga, Huntsville, and Shelbyville. However, under 

the Board's findings (Order 69-9-132, p. 13; J.A. 229) 

an award to Delta of the nonstop authority in issue here 

would deprive Southern of the economic penefits of this authority. 


11/ See page 31, n. 25, infra. 


Huntsville-Atlanta-TI-CO-Miami (I.D., p. 36; 
A. 3 


Panama City-Tallahassee-Jacksonville (I.D., 
pp. 36-593 J-K.95-97 ) 


Atlanta-Miami/Fort Lauderdale (I.D., pp. 39- 
O3; J.-A. 97-10 


Birmingham-Miami (I.D., pp. 51-54; J.A.109-12) 


Miami-Key West (I.D., pp. 54-60; J.A.112-118) 


The material under the first three headings 
bears directly on the Florida issues in this proceeding 
only insofar as the Examiner chose Eastern to operate 
the Huntsville-TI-CO services at issue. The Board by 
Order 69-9-132, affirmed his selection of Eastern, and 
Delta did not petition for review of that affirmance. 
However, Delta in its brief to this Court erroneously 
includes the Memphis-Huntsville-Orlando-Kennedy Space 
Center (TI-CO)-Miami flight which exercises authority 
neither currently held by Delta nor available for award 
to Delta or any other carrier in any Board proceedings 
that might occur in the event of a remand. 

Under the second three headings, the Examiner 
found that the Florida authority at issue in this review 
proceeding should be awarded to Southern, and that 
Delta's conflicting application should be denied. The 
Examiner's finding underlying his selection of Southern, 


to the extent ultimately adopted by the Bard, was that 


Southern's proposal would bring first single-plane, 
improved competitive, and first competitive service to 
a substantial volume of traffic (I.D., 51, 523; J.A.109, 110), 
and in view of these user benefits and the prospect of 
Southern's participation in the market as it develops, 
Southern should be certificated (I.D., 60; J.A. alas} 1 ))- 

Under the last heading, the Examiner recommended 
an award to Southern of authority between Miami and 
Key West via Marathon. This recommendation the Board 
declined to follow for reasons not relevant to the issues 
under review. 

Under the realignment portion of his Initial 
Decision, the Examiner found that Southern should be 
permitted to operate between Nashville and Atlanta both 
nonstop and via Chattanooga, and that Southern's proposed 
operation would yield a 1969 operating profit of over 
$200,000 falling only $70,000 short of a full 11.34% 
return on investment after provision for taxes (DES 203 


J.A. 79 ). Since Delta's conflicting application was 


based on the contingency of Delta receiving authority to 


serve Nashville in another proceeding, the Examiner ‘did 
not pass upon the merits of Delta's application (1.D., 


PER Bolle tel de 


3. Board Review Of The Examiner's Decision. 

Petitions for discretionary review of the 
Initial Decision were filed with the Board on October el, 
1968. By Order 69-2-86, dated February 18, 1969, 
acting on these petitions, the Board affirmed the 
Initial Decision in certain respects. As here material, 
that Order affirmed the Initial Decision in all respects 
except that it granted discretionary review of: 

(a) The grant and denial of applications 

for nonstop authority between Atlanta 
and Nashville, and 
(b) The grant and denial of applications 
for new or improved authority relative 
to Florida (exclusive of Florida points 
Eglin A.F.B., Panama City and Jacksonville 
which were realigned) and the que stion 
of deletion of National at Key West. 

With respect to the first of these two issues, 
the Board, in order to preserve the issue for review, 
imposed on Southern the requirement of making an 
intermediate stop on flights between Atlanta and Nashville 
over its realigned segment 1 (Order 69-2-86, p. 2, n. 13 
J.A. 147 ). The Board thus agreed to review Delta's 


contentions that it should be certificated as the third 


12 
nonstop trunk carrier ae eneen Nashville and Atlanta in 


lieu of improving Southern's existing authority to nonstop, 


and that it should be authorized to perform the Florida 


— 


12/ That is, as the fourth carrier in the market, including 
Southern's service subject to a restriction requiring 
a stop. 


services it proposed, in lieu of Eastern and Southern, 


as recommended by the Examiner. However, Delta's 


statement that "After February 19, 1969, the proceeding 


was wholly a new route case" (Delta, Brief, p. 16 

al 
emphasis in original) 13/ is unclear. If it means that 
order 69-2-86, either by intent or by some necessary 


legal effect, altered the primary declared purposes of 
| 
the Investigation, stated in Order B-25230, i4/ then 


Delta's statement is wrong. Rather, the initially- 
stated, valid primary purpose of the Investigation 
continued to be primary. | 
After briefs and argument were submitted with 
respect to the issues on discretionary review, the Board 


issued its opinion in Order 69-9-132, decided September eu, 
1969. Insofar as here relevant, the Board: 


1) Affirmed the recommendation of the 
Examiner that Southern's segment 2 
be extended from Panama City to 


13/ Southern does not know why Delta chooses February 19, 
T5669 as the date upon which some transformation occurred 
in the Investigation. Order 69-2-86 was adopted on) 
February 10, 1969 and served on February 20. 

14/ These were to investigate (a) the possibility of 
realignment of Southern's system, including u grading 
its Atlanta-Nashville authority to nonstop (b) the 
possibility of local direct services between Miami, | 
Orlando, and Tallahassee, on the one hand, and points 

on Southern's system with "very little direct" service, 
on the other, and (c) the possibility that such services 
would be profitable to Southern, affording it an 
opportunity to reduce its subsidy requirements. 


Tallahassee, Orlando and Miami, 
and that Delta's conflicting 
application be denied, and 
Affirmed the recommendation of 
the Examiner that the realignment 
of Southern's existing authority 
between Atlanta and Nashville be 
completed, by removing the one- 
stop restriction the Board had 
imposed to preserve the status 
quo pending review of the issue, 
and denied Delta's conflicting 
application. 

In affirming the first of these two recommendations, 
the Board agreed with the Examiner's underlying finding 
that Southern's proposal would produce substantial public 
service benefits, but rejected the Examiner's forecast 
as a basis for determining the profitability of the 
route, and projected that Southern could achieve an 
operating profit of over $700,000 and a subsidy need 
reduction of approximately $50,000 in 1970 (Order 69-9- 
132, p. 43 J.A. 220 +). The Board denied Delta's 
application on a comparative basis on the ground that 
Delta offered fewer service benefits than Southern in 
the primary markets at issue. It denied Delta's request 
for nonstop Memphis-Miami authority as additional to 
Southern's on the ground that such an award might divert 
enough revenue from Southern to prevent the subsidy 


need reduction it had found, and cripple Southern's long 


run Memphis-Miami participation (Order 69-9-132, p. 53 


a ae rae) = 


With respect to the Atlanta-Nashville nonstop 
issue, the Board affirmed the Examiner's finding as 
to profitability (Order 69-9-132, p. 12; J.A. 228 _) 
and noted that on the basis of 1970 traffic and at 
current fares, the operating profit from Southern's 
overall Atlanta-Nashville proposal would be sufficient 
to cover taxes and return on investment (Order 69-9-132, 
p. 12, n. 133 J.A. 228 ). Since the contingency upon 
which Delta's conflicting proposal had rested below | 
had, meanwhile, come to pass, the Board gave comparative 


consideration to Delta's proposal. It found the primary 


neec of the market to be local service as proposed 


by Southern, rather than long-haul service as proposed 
by Delta. It found Delta's beyond-area benefits 
unimpressive. Finally, it found that an award to Delta 
would be injurious to Southern's Atlanta-Chattanooga- 
Nashville operation already authorized in Order 69-2-86 
without providing sufficient public benefits to justify 
the injury (Order 69-9-132, p. 133 J-A. 228 )- : 

Delta did not petition for reconsideration of 
Order 69-9-132, but filed with the Board a motion to 
stay its effectiveness in the foregoing two particulars 
pending resolution of the present proceeding. Included 
in Delta's motion were a number of the contentions 


Delta advances in its brief to this Court. 


On November 21, 1969, the Board denied Delta's motion 
for a stay, devoting almost eight pages (Order 69-11-94, 
pp. 9 through 16; J.A. 297-304) to disposition of the 
grounds alleged by Delta in support of such relief. The 
Board found these grounds to be without merit, and 


further, that Delta had not alleged it would suffer 


irreparable injury in the absence of a stay (Order 69-11- 


oh, p. 16; J.-A. 304 ). 

On December 18, 1969, this Court denied a 
motion by Delta'for a stay, in which Delta had advanced 
a@ number of the contentions contained in its brief to 
this Court and additionally, the allegation, not submitted 
to the Board, that Delta would suffer irreparable injury 
in the form of diversion of traffic and unfair treatment 
by the Board in the event of a remand, unless the Board's 


action were stayed. 
ARGUMENT 


I. THE INVESTIGATION WAS STRUCTURED FOR THE PURPOSES OF 
INVESTIGATING LOCAL SERVICE REALIGNMENT AND NEW LOCAL 
SERVICES IN RELATIVELY SMALL SOUTHEAST-FLORIDA MARKETS 
WITHOUT DIRECT TRUNKLINE SERVICES; THE DECISIONAL 
CRITERIA EMPLOYED WERE CONSISTENT WITH THE PURPOSES 
OF THE INVESTIGATION; AND DELTA'S OBJECTION TO THOSE 
PURPOSES IS UNTIMELY AND WITHOUT MERIT. 


A. The Board, As It Was Entitled To Do, Initiated 
An Investigation Into The Possibilities Of 
Improving Southern's Local Service System 
Characteristics And Affording New Services Of 
A Local Nature Between Major Florida Points 
And Points On Southern's System With Little or 
No Trunkline Service To Those Florida Points. 


The opening sentence of Order B-25230, by 
which the Board instituted this proceeding, made clear 
that its primary purpose was to investigate the possible 
realignment of Southern's routes. Later in that Order, 
the Board made equally clear its determination that 
"this proceeding is the appropriate vehicle to explore" 
the possibility of extending Southern's system into the 


Florida peninsula "since it is closely related to the 


prime concern of this case, namely, the realignment of 


Southern's route structure to enable it to provide 
improved and more economical service" (Order E-25230, 
po Sg usa 3 OF | 
The Board's action in hearing the realignment 
and Florida issues together was justified by the fact 
that in both instances, the services the Board was 
investigating were of the type generally performed by 
the local service class, rather than the trunkline class, 
of carrier: 
"\ local service carrier is one certificated 
primarily to meet the needs of smaller cities 
for local and short-haul services to their 


principal trading centers and for connections 
with the trunk carriers for long-haul services." 15/ 


15/ Memorandum in Support of Opposition to Motion for 
Btay Pending Review, submitted herein for the Board, at 
p)5 aka i= abe 


The markets principally at issue before the Court 

are, with the exception of three markets which already 
receive trunkline services, 16/ "local service" markets 
under this definition. These are the 24 city-pair 
markets listed at page 3, supra. The Memphis-Miami, 
Birmingham-Miami and Atlanta-Nashville markets, of course, 
are not inherently unsuitable for services by trunkline 
service carriers, as opposed to locals, and each, in fact 
enjoys a greater or lesser degree of trunkline service. 
However, the Board had no valid reason to exclude these 
larger cities from the Investigation, or to find, as 

a@ preliminary matter, that local services in these markets 
would not be a useful or necessary complement to services 


in the markets which qualify under a more strict 


application of the classical definition of "local service." 17/ 


Indeed, the Board found in its order instituting this 


investigation that inclusion of these larger points might 


16/ Memphis-Miami, Birmingham-Miami, and Atlanta- 
Nashville. 


17/ “While the original concept of the local service 
carrier was to feed intermediate point traffic to 
terminals as distinguished from terminal-to-terminal 
business, that concept has undergone substantial 
metamorphosis in the past decade. Today a number of 
high density short-haul markets (at one time exclusively 
served by trunk carriers) are effectively served by 


local service carriers. . ." (Portland-Seattle Nonsto 
Investigation, Order E-24156, p. 10). 


well be necessary to permit the smaller markets to 
receive the new services at issue consistently with 
the Board's objective of strengthening Southern and 
affording it an opportunity to reduce its subsidy 
requirement (Order No. E-25230, p. 33 ajsi\- 3} ye 18/ 
The Board thus created a comprehensive 
proceeding designed for the exploration and determination 
of interrelated issues of airline service, predominantly 
local in character, in the Southeastern part of the 
United States. Contrary to Delta's contention (Delta, 
Brief, p. 28), there was nothing "hybrid" about the 
investigatory vehicle thus produced. There were no 
hub-to-hub trunk-type competitive nonstop issues. 
Rather, the Investigation was, throughout, an inclusive, 
integrated examination into interrelated needs of the 
Southeastern United States for air service, primarily 
local in character, and into possibilities for modernizing 
the routes of Southern and improving its financial results. 
In the latter there is a Federal pecuniary interest in 


the form of subsidy. 


Delta's concession that "the Board was entitled" 


to conduct the Investigation, as long as it was "gone 


18/ The Board in fact found, after the record had been 
developed, that this was the case (Order 69-9-132, p. 5). 


properly" (Delta, Brief, p- 28), is indeed well taken. 


As will be shown below, it was done properly. 


B. No Authority Cited By Delta And No Concept Of 
Administrative Due Process Supports Delta's 
Argument That The Board Was Required After 
February 19, 1969, To Change The Investigation 
From A Local Service Investigation Into A 
Competitive Nonstop Service Case. 


In Section I. B. of its Brief (pp. 28-30), 


Delta discusses the Ashbacker doctrine 19/ as applied 


by this Court in four cases. Southern agrees with those 
cases, which hold that agencies must be fair in their 
comparisons between qualified applicants. 

In Section I. C. of its Brief (pp. 30-32), 
Deita then quotes from the Examiner's Initial Decision 
and the Board's supplemental opinion on reconsideration 
(Order 69-11-94; J.A.289ff) to establish the proposition 
that the Board adhered, in rendering its decision, to 
the use of carrier selection criteria consistent with 
the purposes it stated in its orders instituting the 
investigation (Order No. E-25230; J.A.1 ff ). These are 
the purposes which Delta necessarily concedes are proper, 
in Section I. A. of its Brief. 

Having established the proposition that the 
Investigation at the end was resolved in accordance with 
the purposes announced at the outset, and that these 


purposes were proper, Delta purports to apply the cases 


19/ Ashbacker Radio Corp. V- F.C.C., 326 U.S. 327 (1945). 


in Section I. B. of its Brief to this structure, and 
finds the whole thing illegal. Southern is at a loss 
to know how to refute such a nonsequitur, beyond simply 
stating it to the Court. Surely this Court has never 
made such a holding. 

Perhaps the gravamen of Delta's contention: is 
that the proceeding is vitiated by Southern's status as 
“a specific air carrier." 20/ Southern is, of bomrsee 
the "specific air carrier" which provides local Berviice 
in the Southeastern United States. The Board could | 
hardly investigate local service in that area without 
some degree of reference to Southern. Presumably 
Delta's objection is not the Board's reference to Southern 
by name. 

If Delta's contention is that the Board was 
unfair to every applicant except Southern, it is 
inconsistent with the fact that two other carriers -+- 
Eastern and Piedmont -- received awards in the Investigation, 
and National and Southeast (an air taxi operator permitted 
to operate large aircraft by special "exemption" authority 
under Section 416(b) of the Act) received favorable 


consideration of a proposal to operate National's 


Miami-Key West route under a "trackage" arrangement. 


20/ That phrase appears twice in Delta's statement of 
The issue. 


Any claim that the Board was unfair to Delta must thus 

rest on its own merits, rather than any broad idea 

that fairness was extended only to Southern. 

The argument that the Board could not decide 

a lawfully instituted investigation on the basis of the 

lawful purposes for which it was instituted is without 

merit. 

II. THE BOARD AFFORDED DELTA FAIR COMPARATIVE CONSIDERATION 
AND DETERMINATION BY APPLYING THE DECISIONAL CRITERIA 
REQUIRED BY THE FEDERAL AVIATION ACT AND CONSISTENTLY 
APPLIED BY THE BOARD IN OTHER CASES INVOLVING COMPETING 


TRUNKLINE AND LOCAL SERVICE CARRIER APPLICATIONS TO 
PROVIDE SERVICES PREDOMINANTLY OF A LOCAL: NATURE. 


A. The Board Made The Necessary Inquiry And Findings 
With Respect To The Need Of The Markets Involved 
For New Air Service. 
Southern is unclear, from Delta's Brief, as 
to which markets Delta might contend were not shown to 
need additional airline service. They cannot be the 
Memphis-Miami, Birmingham-Miami, or Atlanta-Nashville 
markets, since Delta's wish to be authorized in these 
markets is a concession that they need some quantum 
of additional services. In the balance of the markets, 
there was substantially no direct airline service until 
Southern commenced it on February 15, pursuant to the 
awards here at issue. Presumably Delta is dissatisfied 


with the finding that service in the latter markets 


"3s required by the public convenience and necessity" 


(Delta, Brief, 33) and feels that "the Court will search 


the decisions in this case in vain" for supportive 
findings. (Delta, Brief, p. 34). 

A search of the decisions, on the contrary, 
immediately yields copious findings on the needs of the 
markets at issue: 


‘at the present time single-plane 
services are not provided between Memphis, 
on the one hand, and Tallahassee and 
Orlando, on the other; between Birmingham, | 
Montgomery, Eglin, and Dothan, on the one | 
hand, and Tallahassee, Orlando, and Miami, — 
on the other, and between Nashville and 
Orlando. During 1967, a total of 38,490 
passengers moved between these points. 
Consequently, a substantial volume of 
traffic would receive first single-plane 
BREA a Gen de ets Yas ROD) ye 


"southern is better suited to meet 
the local needs of the primary markets 
at issue in this investigation, i-e., 
those involving service between points 
in Southern's existing service area and 
Florida" (Order 69-9-132, pp. 4, 53 
J.A.220,221). 


"In the Board's view, however, the 
primary need in the Atlanta-Nashville 
market is not service that is essentially 
an adjunct of Chicago long-haul operations), 
put rather local service of the kind pro- 
posed by Southern. This is supported by 
the nature of the sizable Atlanta-Nashville 
market (97,000 passengers in 1967), two- 
thirds of which is comprised of local 
traffic" (Order 69-9-132, pp. 12, 133 
J.A.228,229) . 


"Mme carrier's initial operating 
proposal -- which was fully detailed in 
the examiner's initial decision -- would 
offer a pattern of service between seven 
major and minor southern cities, on the 


one hand, and Tallahassee, Orlando, 

and Miami. It would provide first 
singlé-plane service in certain markets, 

as well as first competitive service 

or improved competitive service in 

various others. We regard this proposal 

as indicative of the type of single- 

plane service that Southern may be 

expected to provide under the authority 
awarded here by reason of the economic 10/ 
incentives created by its route structure =. 


—_ 


10/ Southern's operating proposal, like 
The proposals of the other applicants, 
was submitted in February, 1968. 
Accordingly, because of changed circum- 
stances in the interim, it may not be 
operated precisely as planned. Neverthe- 
less, to the extent the proposals are 
reasonable, they can serve to test the 
economic viability of the award and 
indicate the type of service that would 
be provided. 


RR 


As a local service carrier based in the 
South, it serves more southern points and 
markets, and more such points and markets 
on an exclusive basis, than any other 
applicant. 


"Many of the cities concerned have 
enjoyed a high level of economic growth, 
particularly in recent years, and this 
prosperity is reflected by a sustained 
pattern of air traffic growth. Furthermore, 
the record is clear that there is a 
purgeoning community of interest between 
the area served by Southern and the rapidly 
growing Florida cities of Tallahassee, 
Orlando, and Miami" (Order 69-11-94, 


pp. 5, 6; J.A.op ah )-. 
If Delta's complaint is that the Board is 


obligated to make specific findings of need in each 


local market involved, individually, it is inconsistent 


with a long and unbroken chain of Board precedent to | 
the effect that there is no such requirement. 21/ 

The Board's findings with respect to the 
needs of the markets at issue, by which the comparative 
merits of Delta's and Southern's applications were 
judged, are ample. 

B. Having Made Ample Findings Of A Need For New 
Service, The Board Proceeded To Apply Its 
Customary Decisional Criteria In Determining 
That Southern Should Be Selected To Provide 
New Service. | 


In determining selection of carrier (i-e.,! after 


the need for a service has been found to exist), the 


Board historically has considered a number of factors, 


which it then "balances" or accords varying weights | 

in reaching a determination as to the selection of one 
or more new carriers. No one of these factors is : 
controlling in and of itself, although on occasion 4 
single factor may be considered by the Board to be 
disqualifying. Cf. Braniff Airways v. C.A.B., 113 
U.S.App\D.C. 132, 134, 306 F.2d 729, 741 (1962). The 
Board proceeded to such a “balancing” in the case pelow. 


\ 

21/ Southeastern Area Local-Service Case, 30 C.A.B, 1318, 

4; Service to Phoenix Case, 26 C.A.B. 193, 198; Florida- 
Texas Service Case, 24 C.A.B. 308, 312, 335; Denver Service 
Case, o© C-A.B. 1178, 1304, 1315. In this respect, Local 
service cases are obviously different from the competitive 
nonstop cases focused on specific trunkline mor>poly 
nonstop markets Delta cites (Delta, Brief, p. 36, n.35). 


Delta contends, however, that with respect 
to the Florida issues, the Board failed to compare 
Delta's and Southern's fares, equipment, schedules, and 


ability to compete with Eastern (Delta, Brief, p- 39)3 


that with respect to the Atlanta-Nashville issue, it 


failed to compare material differences between Delta's 
and Southern's available local seats, fares, schedules, 
or beyond-segment benefits (Delta, Brief, pp. 40 ). 
This is untrue. 

1. Fares. Southern (Exhibit SO-T-1) and 
Delta (Exhibit DL-50) proposed no changes in the existing 
fares in the markets at issue in which Delta proposed 
service. Southern concedes that the Board failed to 
"compare" the two sides of this equation. 22/ 

2. Equipment. Southern and Delta proposed 
the use of similar DC-9 equipment in the nonstop Atlanta- 
Nashville market. In the Birmingham-Miami market, 
Southern and Delta each proposed a one-stop DC-9 round 
trip. Southern concedes that the Board failed to 


ee 


22/ Delta proposed a higher ‘parst Class" fare which 
Southern did not propose, but the option of paying more 
for an airline ticket can hardly be described as @ 

Weare benefit” to the traveling public. Southern's 
proposal embodied "gtandard," one-class service at 

coach level fares. The seats are so spaced as to provide 
more leg room than is available, for example, in Delta's 
coach sections. The Board has never in any proceeding 
found such service comparatively inferior to dual 
configured service such as proposed by Delta. 


"compare" the two sides of these two equations. 23/ 

In the Memphis-Miami market, where Delta proposed 
nonstop DC-9 service and Southern only multi-stop 
Martin 404 service, the Board found that Delta's 
proposal constituted "superior service" (Order 69-11-94, 
p. 14; J.A. 302 ), which it found outweighed by 
Southern's superior service in other markets. 

3. Schedules. Southern's Birmingham-Miami 
schedules are twice Delta's, and no adverse comparison 
of Southern could have been made. The Board compared 
Delta's Memphis-Miami schedule with Southern's, and | 
found Delta's to constitute "superior service” : 
(Order 69-11-94, p. 14; J.A. 302 ). It compared 
Nashville-Atlanta proposals, and found that Delta's 
three round trips, while providing "substantial service 
benefits," were too similar to the type of service 
already in the market to entitle Delta to selection. 
over Southern's locally-geared and timed proposal. 


(Order 69-11-94, p. 15; J.A. 303 ). 


4, Ability to Compete With Eastern. Delta 


claims a comparative factor the Board uses is ability 


to compete with an incumbent in the "market here involved" 


(Delta, Brief, 39 ), but the relevant factor is 


23/ The fact that Southern proposed an additional round 
trip in piston equipment could not be a basis for an 
unfavorable comparison of Southern's equipment with that 
of Delta. 


simply the ability to compete with the incumbent. 2h/ 


Both carriers have that ability. Southern concedes that 
the Board failed to “compare” the two sides of this 
equation. 

5. Seats. The Board did not compare locally- 
available Atlanta-Nashville seats, except to find that 
all the seats on Southern's DC-9 round trip would be 
locally available, while many of Delta's seats on its 
three round trips, serving such points as Chicago 
and Miami, would not be so available (Order 69-11-94, 

p. 15: J.A. 303), a finding which Delta cannot contest. 
This is a sufficient comparison, since the primary 
purpose of the Investigation was not to investigate 
blocked seats between Atlanta and Nashville, but 
realignment of Southern's routes (including those between 
Nashville and Atlanta) to permit a more economical and 
efficient local service. 

6. Beyond-Segment Benefits. The Board 
adverted to Delta's beyond-segment benefits for Atlanta- 


Nashville and correctly found them so identical to 


existing beyond-segment operations in the market as to 


24/ Southern competes with Eastern on a number of routes. 
The Board seldom accords decisive weight to "relative" 
ability to compete in choosing between two qualified, 
established air’ carrier applicants, both of which can 
compete with the incumbent. 


be a negative factor against Delta in the comparison 


(Order 69-11-94, p. 15; J.A. 303 ), and unimpressive 


(Order 69-9-132, p. 133 J-A. 229 ). It likewise 
adverted to Delta's beyond-segment Kansas City-Miami 
benefit and found it outweighed by the overall superiority 


of Southern's prime market benefits (Order 69-9-132, 


p. 5; J.A. 211 ; Order 69-11-94, p. 153 J.A. 303 ). 25/ 


7. Historic Interest. Delta has no historic 
interest in the Atlanta-Nashville market. Delta's 
historic interest and diversion potential in the 
Memphis/Birmingham-Orlando/Miami markets were weighed 
as factors favoring an award to Delta, but were found 


to be outweighed by the other factors favoring an award 


25/ In this regard, the Board has repeatedly found that 
a trunkline's beyond-segment benefits do not entitle it 
to selection over a local for services of a local nature: 


"'T]Jhe conclusion that Western can 

offer more through service to the communities 

on the local-service route than either of 
the other applicants does not especially 
buttress its case since it would be the rare 
instance where a trunk with its greater route 
mileage and number of communities served would 
not offer a through service to more traffic 

than would a feeder applicant for the same route. 
Thus, if this factor were to be considered 
decisive, the trunk applicant would ordinarily 
succeed to a local-service route rather than 

the local-service carrier applicant most 
qualified to render the local air service." 
Reopened Additional California-Nevada Service 

ASE 5 -A.B. Zeal a ccord: onanza 
Renewal Case, 19 C.A.B. 779, 787 (195); Servic 
fo Trenton case, 20 C.A.B. 290, 311-312 (195) - 


to Southern (Order 69-11-94, p. 14; J.A. 302 ). 

Thus, Delta was in fact afforded comparative 
consideration as to each "difference, except those 
which are frivolous or wholly insubstantial, between 
the applicants iridicated by the evidence and advanced 
by one of the parties as effective." Johnston Broadcasting 
Co. v- F.C.C., 85 U.S.App-D.C. 40, 46, 175 F.2d 351, 
357 (1949). Delta's contention to the contrary is 
without merit. 

III. THE BOARD WAS CORRECT IN BASING ITS DECISION ON 
FINDINGS AS TO THE PROFITABILITY OF THE SERVICES 
IN 1970, SINCE THAT WAS WHEN THE SERVICES WERE TO 
START. 

Te Examiner found that the Florida authority 
here at issue should be awarded to Southern. . 

"In view of the users who would 

benefit, the prospect of Southern's — 

participation in the market as it 

develops, and the immediate prospect 

of operating at a profit although 

insufficient to cover taxes and yield 

the allowed return on investment” 

(I.D. 60; J.A. 60 
The Board, by Orders 69-9-132 and 69-11-94, agreed 
with the Examiner's findings that the user benefits 


were substantial (Order 69-9-132, p. 33 J-A. 219 5 


Order 69-11-94, pp- 5, 6; J.A.2B,24)- However, the 


Board further found that operation of Southern's proposed 


flights at issue herein into the three Florida points 
would yield a profit sufficient to cover taxes, yield 
the allowed return on investment, and provide a small 


subsidy need decrease, in view of the fact that 1970 


would be the first year of operation (Order 69-9-132, 


p. 4, Appendix A; J.A. 220, 236-238). 

Eastern's petition for reconsideration and 
Southern's answer showed that there were a number of 
errors in the Board's calculation of this result. 

In consequence, the Board issued its Order 69-11-94, 

with a revised Appendix A, making the indicated corrections. 
The computation, as so corrected, continues to support the 
correctness of the Board's finding set forth above, ias 
stated in Order 69-9-132. 26/ , 

The Board adopted the Examiner's finding that 
Southern's improved Atlanta-Nashville authority (including 
nonstop, one-stop and two-stop authority) would yield 
an operating profit of $200,000 in 1969, but noted in 
a footnote that traffic growth to 1970 and a fare increase 
which had occurred since the initial decision was issued 


would increase this profit by at least $70,000 over: the 


26/ The amount of the subsidy need decrease found 
declined from $50,000 (Order 69-9-132) to $20,000 
(Order 69-11-94). 


Examiner's 1969 projection (Order 69-9-132; J.A. 228 }\ 
It was not persuaded otherwise by Delta's motion for a 
stay (Order 69-11-94, p. 153 J-A.303 We 

Delta now contends that the Board was obliged 
either to base its decision in the Investigation on a 
finding as to what the result would have been on the 
hypothesis that the services had been provided starting 
January 1, 1969, or else reopen the evidentiary record 
and hold the proceeding anew. 

A. Delta Has Suffered No Denial Of Due Process 
From The Board's 1970 Forecast. 

Te only component of the Board's estimate of 
the financial results of Southern's services, on the 
assumption that i they would commence January 1, 1970, 
set forth in Appendix A to Order 69-9-132, that was 
not immediately apparent to Eastern 27/ was the 
competitive schedules the Board had assumed Southern's 
services would encounter. The Board rectified that sole 
omission when it subsequently revealed that these 
schedules were those operated as of July l, 1969 
(Order 69-11-94, p. 11; J.A. 229 ). 

No further revelations occurred of a sort 


that would lend support to Delta's instant claim that 


“Mis (Order 69-11-94; J.A.289ff) in turn revealed that 


27/ As shown by Eastern's petition for reconsideration 
of that Order. 


the Board's so-called ‘standard techniques' were in 

fact not standard, but departed sharply from every 

forecasting technique relied on by the parties or by 

the Examiner" (Delta, Brief, p. 48; emphasis in original). 28/ 
In alleging that "Delta regrets having to present” its 
complaints about the Board's estimate of on-line 

connecting passengers “to the Court, but has had no 


opportunity to present it to the Board," Delta overlooks 


the fact that it, like Eastern, had an opportunity to 


petition the Board to reconsider this estimate and, if 


Delta had evidence that the estimate was wrong, to 
request a reopening of the record to receive it. Delta 
took no advantage of that opportunity. It may be 
inferred from this that Delta has no such evidence. 
Certainly nothing in Delta's Brief to this Court suggests 
that Delta is in possession of evidence that the Board's 
estimate of Southern's on-line connecting passengers | 
is wrong. 

Delta's claim that the Board's 1970 estimate 
for Southern is particular knowledge, invoked sight | 


unseen, under the guise of past experience, is invalid. 


28/ The Board's discussion at pp. 9-11 of Order 69-11-94. . 
Simply gives examples of sources of traffic included: in 

the 15% allowance already made in Order 69-9-132, responsive 
to Delta's claim of ignorance. It is hardly revelational 

in view of the fact, as the Board noted (Order 69-11-94, p. 9, 
n. 15; J.A.297 ), that Delta was a participant in more than 
one recent case in which the Board had made such an ‘estimate 
and had not objected. 


Rather, the Board has fully revealed what the knowledge 


is and how it supports the conclusion for which it was 


invoked. Michigan Consolidated Gas. Co. v. F.P.C., 


108 U.S.App.D.C. 409, 428, 283 F.2d 204, 223 (1960). 
The knowledge as to the 15% on-line connecting factor 
is fully detailed for the Court (Order 69-11-94, pp. 

9, 10; J.A.297,28). The knowledge as to market base, 
growth, stimulation, participation, fares, passenger 
miles, revenues, and costs, and the bases of that 
knowledge, are all set forth in Appendix A (Order 69-9- 


132; J.A.23%-28) and Appendix A (Revised) (Order 69-11- 


2 
94; J.A.31235)- 29/ 


Delta's claim that the Board was required to 
hold a new evidentiary hearing to receive evidence that 
the Board's 1970 estimate of Southern's Florida operating 
results was erroneous is likewise without merit. In 
a situation where the Board had deviated from the "ground 
rules" before the Examiner considerably more than involved 
in the simple updating of a forecast year, the Supreme 
Court said: 

"In the rehearing argument. . .State also 

contended that had it known Piedmont to be 


an actual competitor, State would have made 
diligent efforts by cross-examination and 


29/ The latter sources of knowledge are all either the 
evidentiary record or officially noticeable matters under 
the terms of Rule 24(m) of the Board's Rules of Practice 
(14 CFR 302.24 (m)). 


otherwise to prevent the Board's finding that 
Piedmont's qualifications were superior to 
State's. The record reveals that the Board 
gave most careful consideration to all the 
contentions made by State's counsel. The 

Board in an opinion discussed each of those 
contentions. 8 C.A.B. 716. With particular 
reference to the general contention that in| 
reopened proceedings State could offer evidence 
to refute the Board's findings of Piedmont 's 
superior qualifications, the Board said: | 
‘Although in the course of the subsequent 
argument State asserted that had it been aware 
of the situation it might have presented 
additional or different evidence and would have 
enlarged upon its inquiries into Piedmont's, 
case, it did not, in the course of the argument 
or in its petition for reconsideration, specify 
what the nature of such additional evidence 

or inquiries would have been.' Id., at 721. 

It was in this setting that the Board held 
State's showing inadequate to justify new — 
hearings concerning the respective qualifications 
of State and Piedmont. . . 


"TSJince the Board's conclusion that the 
proceeding should not be reopened represents 
its informed judgment after a searching inquiry, 
we accept its conclusion. Because of the fore- 
going and other circumstances disclosed by} 
the record, we think there is no ground for 
State's contention that it failed to have a 
fair hearing." C.A.B. v. State Airlines, 338 
U.S. 572, 579-581 (1950). 


Delta's position is in direct conflict with 


State Airlines, supra, and would as a practical matter 


cripple the flexibility of the Board's procedures. 


Every proceeding which could not go to final decision 30/ 


prior to the "forecast year" used by the parties would 


30/ Perhaps the least predictable aspect of airline route 
proceedings is the length of time they will require to 
proceed to final decision. 


impale the Board on the dilemma of, on the one hand, 
basing its important decision on an hypothesis, known 
to be false, that the service was provided in a past 
period, or on the other, abortion and reopening of 
the record, with consequent loss to the public of 
imoortant services which the Board is convinced are 
required. 
B. The Board Utilized 1970 Data Consistently 

In All Respects As To Which Such Data Were 

Relevant. 

Having looked at 1970 data, the Board looked 
at it in all respects as to which it was relevant to 
the issues in this proceeding, in accordance with the 
teachings of Northeast Airlines, Inc. v- C.A.B-, 345 
F.2d 484, 487 (1st Cir. 1965), cert. denied, 382 U.S. 
845 (1965). Delta makes two arguments to the contrary, 
put neither has merit. 

First, Delta argues that the Board projected 
Southern's revenues forward to 1970 but did not project 
its costs forward. This is incorrect. The Board 
projected that Southern would experience in 1970 the 


indirect costs produced by the application of a uniform 


method prescribed by Board regulations 32/ for forecasting 


costs of future services by local service carriers to 


1/ Subpart K (Rules 1101-1109) of the Board's Rules of 
actice (14 CFR 302.1101-1109). 


published data for the year ended March 31, 1969 
(the then latest available figures). 32/ The Board 
accepted Southern's computation, in accordance with 
the same regulations, of its direct costs and return and 
tax (Order 69-11-94, Appendix (Revised), p. 1; J.-A. 312 ). 
Second, Delta argues that the Board should 
have made a 1970 forecast for Delta. Suffice it to | 
say that such a forecast would have been relevant only 
if the Investigation were concerned with the question 
whether award to Delta of the authority it sought would 
strengthen Delta economically. That was the relevance 
of its projection for Southern. Since Delta is the ) 
most prosperous, and one of the strongest, of all United 
States air carriers, it understandably made no claim 
in this proceeding that it required the routes at aissue 
for strengthening purposes, and there was no reason for 
the Board to project its financial results to 1970 


to test such a claim. 


IV. THE BOARD'S FINDINGS ARE ADEQUATE TO SUPPORT ITS 
DECISION. 


A. The Board Made Adequate Findings With Respect 
To All Material Issues Submitted To It, In| 
Accordance With Section 8(c) Of The Administra— 
tive Procedure Act. 


32/ Inflation may be a reality (Delta, Brief, p. 52), 
but as the Board noted (Order 69-11-94, p. 8) Southern's 
direct costs and capital unit costs have declined. 


Te Board's decision contains adequate 
findings, supported by evidence, on every "aifference" 33/ 
between Southern and Delta; thus, its decision reflects 
full consideration and comparative evaluation of all 
material factors regarding each applicant before it. 
Southern has shown in Point II A, supra, that 
the Board considered the questions of public need in 
the markets Southern and Delta proposed to serve, as 
well as the many markets which Southern, but not Delta, 
would serve. Additionally, the Board fully considered 
and made findings with respect to all material differences 
between Southern and Delta (Point II B). The Board thus 
fully complied with the precepts of the Johnston Broadcasting 
Case, supra, as well as the other cases decided in this 
Court on administrative standards of comparison. 


B. The Findings Are Supported By Underlying 
Findings. 


1. Memphis/Birmingham-Miami. 


Having answered the important question of 


Southern's ability to operate at a profit in the 


affirmative, 3H/ the Board selected Southern on the 


—_ ee 


33/ Except those which are frivolous and wholly insubstantial, 


such as Delta's claim that its higher first class jet fare 
is a “fare benefit" the Board should have weighed in its favor. 


34/ The Board's reliance on material either of record or 
Officially noticeable pursuant to Rule 24(m) of the Board's 
Rules of Practice (14 CFR 302.24(m)) for this conclusion, 
and the lack of merit in Delta's challenges to it are 
discussed supra, Point III. 


ground that, in addition to the strengthening and 
subsidy-need-reduction potential of the routes, 

Southern is “better suited to meet the local needs of 

the primary markets at issue in this Investigation, 

i.e., those involving service between points in Southern's 
existing service area and Florida” (Order 69-9-1323 np 220,221). 


Delta assails this finding 4s failing to 


Naefine the ‘primary markets'” (Delta, Brief, p.59 3 


but it defines them quite well. They are the same 
markets discussed in Order E-25230, pp. 2-3 (J.A. 2, 3): 
"Nour review of Southern's system in relation 
to its applications for additional Florida 
authority indicates that, with the exception 
of Atlanta, there is little direct service! 
between the major Florida cities Miami, 
Tallahassee, and Orlando, and other eee on 
Southern's system.’ 
Order E-25230 goes on to discuss the possible profitability 
of certain of the larger markets, but the discussion 
contains nothing that could have misled Delta into a 
pelief that only the Memphis-Miami and Birminghan-Miami 
markets were “primary.” Moreover, by Order No. E- 25652, 
the Board modified the Miami issues to include the | 
issue of extending Southern's Segment 2 to Miami. This 
| 
modification automatically made all Southern's Segment 2 
cities except Jacksonville "primary" candidates for 


Tallahassee/Orlando/Miami services in the literal sense. 


Nonstop authority was at issue in all these markets. 


When the end of the case came, the Board still 
had the same markets in mind. Delta lists some 15 of 
the primary markets at page 60 of its Brief, and the 
1970 passengers in those markets which Southern will 

35/ 


convenience, 22/ and suggests, "The Court may care to 


consider" which'are primary in view of the fact that in 


markets preceded by a star (*) there is trunkline authority. 


There is no reason in the world for the Court 
to "care to consider" Delta's asterisks. The Board was 
fully aware of the existence of this authority. It 
was also aware that a passenger cannot ride to Florida 
on an asterisk. The traffic projected was on the basis 
of actual service in the markets, as of July l, 1969, 
not authority in them. The Board's findings as to the 
needs of these markets are based upon their actual 
service needs, and not what those needs might be if 
trunkline carriers were hypothetically to decide to 
fulfill them to the maximum extent of their authority. 

By contrast, the 68,410 passengers projected 
in the Memphis-Miami market already have the benefits 


of services by Eastern (which could, if it chose, operate 


35/ Delta, however, neglected to put footings on its 
two columns of passengers. The footing under “Total 
1970 Pass." should be 58 res The footing under "Pass/ 
day each way" should be 80.4. 


nonstop flights) and Delta's own much-vaunted one-stop 


36/ 


services, which it claims have been historically useful. 
The Board's finding that the incremental convenience | 
to these passengers of Delta's nonstop round trip is 
outweighed by the needs of numerous other Southern 
passengers whose trunkline service is much worse, or 
absent altogether, and by the economic damage Delta’ s 
flight would inflict on Southern in attempting to — 
those passengers, suffers from no infirmities. , 

Delta next assails the Board's findings that 
Delta's proposed nonstop Memphis-Miami service would | 
(1) divert from Southern, (2) lessen the degree of | 
strengthening from the award, (3) jeopardize the small 
forecast subsidy need reduction found for the first year 
of operation, and (4) impair Southern's future ability 
to schedule improved services from its exclusive points 
to the Florida hubs. Delta does not suggest that it in 
any way disagrees with any of these findings, but argues 
that without dollar findings "this Court cannot even 
begin to review the correctness of the Board's disposition 
of this issue" (Delta, Brief, 62). 

The findings numbered (1) and (2) do not 
require dollar findings, and finding numbered (4+) is 


———— 


36/ To the extent of 87% of the market (Delta, Brief, 
p- 39, n-37)- 


not susceptible of such a finding, since it is based 


on potential future schedule changes. The dollar amount 
to which finding (3) alludes is Southern's $20,000 
subsidy need reduction forecast by the Board. If Delta 
is in possession of evidence which it could submit on 
remand that its proposed nonstop Memphis-Miami service 
will not be sufficiently attractive to the public to 
divert from Southern revenues accounting for that 
$20,000, it should disclose what that evidence might be. 
If, as seems more likely, this finding is uncontroverted, 
the Court should not "even begin to review the correctness" 
of it. 

2. Atlanta-Nashville Nonstop Rights. 

Te Board's selection of Southern over Delta 
for Atlanta-Nashville nonstop rights rests upon clear 
and adequate findings. 

First, with respect to Southern's financial 
success, the Board adopted the Examiner's finding that 
Southern's total Atlanta-Nashville proposal would yield 
an operating profit of over $200,000 in 1969 (Order 
69-9-132, p. 12; J.A. 228 ). The Board further found 
that with growth to 1970, and taking present fares into 
account, this profit would be at least $70,000 more and 


thus meet if not exceed Southern's return and tax 


37/ 


requirement. = 

Second, the Board found that the primary 
unfilled need in the Atlanta-Nashville market was not 
service as an adjunct of Chicago long-haul operations, 
in view of the fact that two-thirds of the market is 
local traffic (Order 69-9-132, p. 133 J.A. 229 ye | 
The Board need not explain why Southern is better 
geared to this local traffic (Delta, Brief, p. 6). 
The answer is obvious. Southern is a local service 
specialist, created primarily to serve short-hop . 
markets. It proposed turnaround service between Atlanta 
and Nashville. Its flights are not timed to coincide 
with the needs of Chicago-Nashville or Atlanta-Miami 
passengers, nor will the local passengers be required 
to compete with Chicago passengers for space. 38/ The 
incumbent carriers TWA and Eastern, as the Board found, 
operate substantially all of their flights beyond one 


or both points to such distant cities as New York, Detroit, 


3/ Delta's main objection to this finding seems to be 
hat it cannot figure out the effect of the change in 
fares and a year's growth. The Board in Order 69-11-H, 
at page 9, explained how to figure a year's growth. To 
add the effect of a fare change, one multiplies the 
difference between the fares by the passengers. The 

fare computation alone, without a year's growth, produces 
$75,000 to be added to the $200,000 profit found by the 
Examiner. 


38/ A converse benefit, which the Board did not expressly 
mention, is that Southern's nonstop Atlanta-Nashville services 
will save some of Delta's Chicago-Atlanta passengers from 

the inconvenience of a Nashville stop. 


Chicago, and Miami (Order 69-11-94, p. 153 J.-A. 303 )s 39/ 


and Delta simply proposed more of the same. 

Third, the Board found that authorization of 
Delta as a new, third, nonstop trunkline carrier in 
this short-hop market, over Southern's authority 
restricted to require a stop, would not provide sufficient 
benefits to justify the harm it would cause Southern. 
Delta objects that the amount of harm is not found, but 
nothing in its brief even suggests that Delta is in 
possession of evidence it could use on remand to prove 
that its three nonstop round trips would not profoundly 


impair the economics of Southern's operations in the 


Atlanta-Nashville market under a one-stop restriction. 


Since this finding is, in fact, not contested by Delta, 
the absence from it of a dollar figure need be of no 


concern to this Court. 
CONCLUSION 


Southern submits that the Board's orders 
under review must be sustained. The conclusions 
reached by the Board were based upon the fair application 
of valid carrier selection criteria consistent with the 


lawful objectives stated at the commencement of the 


ne 


39/ See Reopened Additional California-Nevada Service Case 
supra Dp. Suen ae aT 


proceeding. These are criteria of long standing, and 
their application was fully explained. The Board's 
conclusions were based upon forecasts of the actual 
results of the operations proposed in the time period 
when they would be operated. They are, to the extent 
in fact contested by Delta, supported by meticulously 
detailed underlying findings as to every material 
difference between the applicants. 

Southern, therefore, urges the Court to affirm 
the Board Orders under review. 


Respectfully submitted, 


ecil A. Beasley, Jr. 


Jgonn C. Smuck 


Attorneys for Intervenor 
Southern Airways, Inc. 


Dated: February 24, 1970 
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BRIEF FOR AMICUS CURIAE 


(city of Memphis, Tennessee and Memphis Area Chamber of | commerce) 


STATEMENT OF THE CASE 

A. Memphis' Position. The City of Memphis, Tennessee (vy the 
Memphis Air Service Commission) and the Memphis Area Chamber of 
Commerce (hereinafter collectively referred to as "Nemphis") were 
jointly a party 4ntervenor below. Memphis here supports peti- 
tioner Delta Air Lines insofar as that carrier seeks remand for 
adequate consideration by the respondent Civil Aeronautics Board 
of whether the public convenience and necessity require certifica- 


tion of an additional carrier with nonstop authority between 


Memphis and Miami. Memphis adduced considerable evidence before 
the Board which showed that such service was required by the 
public convenience and necessity. It argued from this evidence 
that Southern's extension to Florida points including Miami would 
penefit only the intermediate markets between Memphis and Miami 
but not meet the demonstrated needs of the much larger terminal- 


to-terminal market for improved competitive service. Since 


Southern did not rely on terminal-to-terminal traffic to support 


the economics of its proposal, Memphis argued also that an award 
to Southern would not preclude an award to a trunk carrier to pro- 
vide the needed nonstop Memphis-Miami service. By the time briefs 
were submitted to the Board, Delta was the only applicant pro- 
posing nonstop Miami-Memphis service. Memphis therefor took the 
position that Delta should be selected for nonstop authority. 

Both the Board and the Examiner totally ignored Memphis' evidence 
and argument and made no findings concerning the issues squarely 
raised by it. It is Memphis! position that this failure was un- 
lawful and that the case must be remanded to the Board for fair 
and adequate consideration of Memphis' nonstop service needs to 


and from Miami. 


B. Statement of Facts. Memphis will not burden the court with a 
detailed factual statement since Delta has already made one in its 
prief and presumably the Board and Southern Airways will do like- 
wise. Memphis will confine itself to a statement of those facts 
directly pertinent to its case before the Board and the pro- 


ceedings here on judicial review. 


Qe 


The case below, The Southern Airways, Inc., Route Realignment 
Investigation was 4nstituted by Board Order E-25230, dated June 


1967, to determine (1) whether the then 15 segments of Southern's 
certificates for Route 98 should be realigned into six segments 
and (2) whether Southern's routes should be extended southward 
into Floridal/ and service authorized between points on Southern's 
then existing system and Miami, via Orlando and Tallahassee. 

Since Memphis was then a designated terminal point on seven 
of Southern's certificated segments for its Route 98, Memphis 
petitioned the Board for leave to intervene and become a full 
party to the Investigation pursuant to Rule 15 of the Board's 
Rules of Practice (14 C.F.R. 302.15) with all the rights attendant 
thereon during the hearing process, including the right to be 


heard on written and oral argument before the Examiner and the 


Board. The Board granted Memphis' petition. Order E-25855, 


served October 23, 1967. 

Both before the Examiner and the Board, Memphis supported 
Southern's proposed realignment. Since the realignment issues 
were relatively non-controversial, Memphis directed its case pri- 
marily toward the issues of new authority involving its rapidly 
growing markets to and from Florida. Memphis introduced exten- 


sive evidence showing a pressing public need for improved service 


——————$ S$ 


ay/ At the time, Southern served only Elgin Air Force Base, Panama 
City and Jacksonville -- all points in the northernmost part 
of Florida. 


between Memphis and Miami, including evidence as to dynamic. eco- 


nomic growth at Memphis with impact on air travel needs, a strong 
and growing community of interest between Memphis and Miami and 
evidence showing deficiencies in existing service which had not 
kept pace with expanding requirements. 

In brief summary, this evidence showed: 

1. Economic Growth and Importance of Memphis - Memphis has 
the largest population of any major Midsouth city (614,400 in 
1967), is a retail center for a wide-ranging area and leads the 
Midsouth in terms of most major indices, such as volume retail 
sales and effective buying income (Exhibit MEM-102). Between 
1960 and 1967, its total population grew at the fastest rate of 
the 35 largest cities in the United States (MEM-101). It is a 
manufacturing center and home of about 800 industries (MEM-103). 
Value added by manufacture approximates the half billion dollar 
year level and the rate of capital investment continues to be 
high (MEM-103 and 104). Manufacturing employment of 57,600 and 
payroll of 317 million dollars for 1967 reflected continuing 
growth in these categories, and all-time highs (MEM-105). Further, 
Memphis is the primary distribution point for the entire Midsouth 
region. Its wholesale trade area comprises 175,000 square miles 
and includes 286 counties in seven states and services a popula- 
tion exceeding nine ‘million (MEM-107, 108). Memphis is the second 
largest wholesale trade center among the larger cities in the case 


(MEM-111). 


2. Community of Interest. By a number of indices, Memphis 


had a strong and growing community of interest with Florida in 
general and Miami, in particular. One of the more significant 
indices, of course, is air passenger volume. In calendar year 
1966, despite the service deficiencies detailed below, the total 
traffic exchanged between Memphis and Miami amounted to almost 
23,000 passengers. Moreover, this traffic was expanding at an 
average annual growth rate of over thirty per cent over the most 
recent four-year period. Since 1962, Memphis-Miami traffic volume 
had increased over 122 per cent (MEM-308). Memphis estimated that 
with improved competitive service in the market, traffic would 
range between 77,000 and 95,000 passengers in 1969 (MEN-R-5). 
Other evidence of community of interest included a heavy and grow- 
ing volume of communications between Memphis and Florida points 
(MEM-301 (telephone); MEM-302 (mail)). Memphis is also an impor- 
tant national defense center with a large concentration of mili- 
tary facilities in the immediate area (MEM-116), ineluding impor- 
tant military supply units servicing units in the Caribbean and 
South America. The availability of improved limited-stop service 
would benefit national defense traffic which may be funneled 
through Florida gateways (particularly Miami). 
3. Service Deficiencies. At the time of the hearing, 
Eastern was the only carrier with nonstop authority between 
Memphis and Miami, yet historically it had never provided nonstop 
service, but rather offered only multi-stop and connecting serv- 


ice. All of its services operated via Atlanta and the pulk of the 
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Memphis-Miami traffic carried by it did not move on single-plane 
services but was forced to make a connection at Atlanta. Delta 
held only restricted authority between Memphis and Miami; it could 
not operate nonstop but was required to make an intermediate stop 
at Atlanta on its best services, which were one-stop. The best 
service offered in the market was one-stop via Atlanta. Because 
of Eastern's poor service, Delta, the restricted carrier in the 
market, nontheless carried the majority of the traffic. Memphis- 
Miami service via Atlanta seriously 4nconvenienced Memphis-Miami 
passengers for two reasons. First, Atlanta is a heavily used 
terminal and travel via that gateway -- regardless of whether it 
is via a through flight or a connection -- requires more travel 
time because of airport delays (MEM-T-1). Second, both the 
Memphis-Atlanta and Atlanta-Miami market segments are dense and 
heavily travelled; in 1966 they amounted to nearly 100,000 and 


200,000 annual passengers, respectively (MEM-T-1). Load factors 


over the two segments have been quite high (MEM-R-7 ) and, without 


nonstop service available, Memphis-Miami passengers have been 
forced to compete for seats with passengers moving over the al- 
ready crowded intermediate Memphis-Atlanta and Atlanta-Miami seg- 
ments. 

All of the foregoing was in the record for decision before 
the Examiner and the Board. 


Cc. Service Proposals of Applicants. Three applicants proposed 
Memphis-Miami service in the proceeding below -- Delta, National 


On 


and Southern. Both Delta and National proposed to provide nonstop 
service in jet equipment, requiring approximately two hours flight 
time. Delta also proposed two and three-stop service with jet 
equipment (Exhibit DL-10); with all of its services by-passing 
Atlanta. Southern's best proposal was two-stop service in pro- 
peller equipment, requiring four hours and 55 minutes. ‘The re- 
maining service proposed by it involved five or more stops with 


elapsed times of up to six hours and 34 minutes (Exhibit $0-250). 


D. Memphis' Position Before the Examiner. Based on Delta's and 
National's calendar year 1969 forecast of a Memphis-Miami market 
between 75,000 and 78,000 passengers and Memphis' own forecast of 
from 77,000 and 95,000 passengers in the market, Memphis argued 
on brief to the Examiner that in terms of absolute numbers alone, 
improved competitive service was indisputably warranted (Memphis 
Brief, p. 9). : 

With regard to Southern's service proposal , Memphis" position 
was that Southern had not proposed a reasonable level of even 
limited-stop service. Thus, it argued that Southern would not 
offer effective competitive service with its schedules which were 
obviously directed to serving other markets (Memphis Brief, p. 10). 
Southern's traffic forecasts confirmed this analysis. Southern 
estimated that virtually no new Memphis-Miami traffic would be 
stimulated if it were certificated in the market. Although it 


forecast a total market for 1969 forecast year of nearly 37,000 


passengers, the bulk of this traffic obviously would continue to 
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move via Eastern's inadequate and Delta's restricted services, 
since Southern claimed that it would participate in Memphis-Miami 
traffic only to the extent of 5,900 passengers (Exhibits SO-401, 
4o4, 405). 

Recognizing that the smaller intermediate cities between 
Tennessee and Florida which Southern proposed to serve would gain 
service, Memphis did not oppose Southern's certification between 
Memphis and Miami provided, however, that this would not be in 
lieu of an award to a trunk carrier to provide the needed nonstop 
and express service between Memphis and Miami. Noting that 


Southern's proposal was not geared to terminal-to-terminal 


traffic,l/ Memphis called for consideration of the needs of this 


traffic and not the subordination of those needs to the require- 
ments of the smaller intermediate markets. It requested the 
striking of a balance which it argued could be attained since 
awards to both Southern and a trunk carrier would in no way con- 
flict in view of the quite different markets each proposed to 
serve. On the other hand, an award to Southern alone would bring 
virtually no benefit 'to the terminal-to-terminal Memphis-Florida 
markets whose passengers would not use Southern's services. Thus, 
Memphis concluded that the selection of Southern would not allevi- 


ate the needs of Memphis-Miami passengers, most of whom continue 


Hf The Board's Bureau of Operating Rights took a similar view of 
Southern's Memphis-Miami proposals. It characterized the 
"package" of which they were a part as a Birmingham-Miami 
service and not as a Memphis-Miami service or a Memphis- 
Florida service (Exhibit BOR-R-1-A). 


atte 


to move via the congested Atlanta routing, compounding the incon- 
venience and depressing the use of air transportation. ‘Memphis 
did not take a position as to which of the two trunk applicants 
-- Delta or National -- should be selected to serve the Memphis-: 


Miami market .2/ 
E. The Examiner's Decision. If the Examiner took any account of 
the evidence Memphis put into the record before him or of the 
position it took, this is not apparent from his initial decision 
(I.D.). Although Memphis' entire case was directed toward its 
need for new and improved service between Memphis and Florida, 
in general, and Memphis-Miami, in particular, in sumarizing the 
parties' position, the Examiner said only that "Memphis support [s ] 
Southern's proposed realignment." (I.D., p. 7.) 
Nowhere else in his decision did the Examiner even mention 
Memphis' evidence or argument regarding the need for effective 
service in the terminal-to-terminal Memphis-Miami market. Indeed, 
his decision will be searched in vail for bare mention of Memphis ' 
service needs much ese! leny, indication that the Examiner was even 
aware of the evidence before him on this crucial matter. Rather, 


the Examiner's whole focus was on Southern's proposals and its 


ability to serve a given route profitably and to attain subsidy 


reduction. 


V/ National chose not to prosecute its Memphis-Miam1 proposal 
and so informed the Examiner on brief (National brief at p. 9). 
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In fact, Southern was awarded Memphis-Miami authority only 


sncidentally and in connection with the Examiner's discussion of 


1 
what he characterized as @ Birmingham-Miami ane! (I.D., PP- 


51-54) The Examiner never focused on Memphis-Miami nor did he 
make even a single finding as to whether Memphis had any service 
needs worthy of fulfillment in this proceeding. Thus, he never 
even reached the issue posed by Memphis regarding the possible 
authorization of poth Southern and Delta to serve between Memphis 
and Miami on the ground that both would meet distinct and dif- 
ferent needs, would draw on different sources of traffic and 


thereby would not conflict with each other. 


F. Memphis! Petition for Discretionary Review. Because the 
Examiner completely ignored Memphis' case and made no findings 


on the issues raised by it, Memphis petitioned the Board for dis- 
cretionary review of the Examiner's decision. Memphis suggested 
that the Examiner's failure even to make findings regarding 


Memphis' service needs was perhaps jnadvertent and, 


a 


/ The Examiner did not include a section on Memphis-Miami under 
his general heading of new Florida service. Under the 

Birmingham-Miami heading, the extent of the Examiner's treat- 
ment of the Memphis-Miami issue (I.D., Pp. 51-52) was to note 
only that some of Southern's Miami-Birmingham flights would 
continue beyond to Memphis resulting in improved service. He 
did not (nor could he) detail in what way the service was 
"smproved" since it was multi-stop and offered with non-jet 
equipment. He did not discuss, let alone evaluate, Delta's 
or National's proposals for non-stop Memphis-Miami service 
(indeed they were mentioned in connection with Atlanta-Miami 
issues -- authority which Delta already held). 


Ou 


while possibly understandable in a complex proceeding such as the 
Investigation, his omission was nonetheless one that required cor- 
rection by the Board. | 
Briefly, in its petition, Memphis pointed out that the 
Examiner had completely overlooked the nonstop Memphis-Miami 
market, reviewed the strong evidence as to need for nonstop serv- 
ice and took the position that the Examiner erred in not granting 
Delta unrestricted rights between Memphis and Miami (since 
National had by then bowed out as an applicant). While it did 
not oppose the Examiner's award to Southern, Memphis argued that 
this would not alleviate the service inadequacies for the pas- 


senger in the Memphis-Miami terminal-to-terminal market. 


G. Subsequent Proceedings Before the Board. By Order 69-2-86, 
served February 20, 1969, the Board took review of the Examiner's 
decision. It thereby basically adopted his realignment of 
Southern's system and issued an appropriate amended certificate 
effective April 2l, 1969. It deferred the issues of new authority 
4ncluding Memphis-Miami and Southern's Florida ertensiont for de- 


cision after further briefs and oral argument. 


As it was permitted to under the Board's Rules of Practice, 
Memphis adopted its brief to the Examiner, in lieu of a brief to 
the Board. In its letter to the Board so doing, Memphis reiter- 
ated that its main interest in the proceeding was (improved Memphis- 

\ 


Florida service, and supported the selection of Delta to provide 


4¢t as not being in conflict with Southern's Florida extension: 


= sb = 


"Memphis confined its active participation in the 
proceeding to matters involving service between Memphis 
and points in Florida, particularly Miami. The Memphis 
Brief to the Examiner was devoted entirely to the Memphis- 
Florida service question now before the Board on re- 
view ....- 


"as noted therein, Memphis requests that the present 
restrictions applicable to Delta's Memphis-Florida serv- 
ice which now require it to make an intermediate stop at 
Atlanta be lifted. This position and the reasons there- 
for do not conflict with the grant of any additional 
authority to Southern to provide a Mid-South-Florida 
service. Southern did not propose nonstop Memphis- 
Florida frequencies and only Delta among the remaining 
applicants would offer any meaningful service. In view 
of Memphis' need for direct express Miami and Florida 
service, we are constrained to support the grant of new 
nonstop authority to the trunkline carrier." (Letter of 
Memphis to C.A.B. dated April 17, 1969. ) 


Memphis also presented its case to the Board in oral argu- 


ment held on May 7, 1969, Its argument was devoted solely to 


the issue of nonstop service between Memphis and Miami. It again 
urged the removal of Delta's Atlanta stop restriction to enable 
that carrier to provide the needed nonstop service, stating that 
"Delta is the only carrier [in this case] offering to provide the 
type of service which is required between Memphis and Miami -- 
nonstop service." (Transcript of Oral Argument p. 110.) It again 
urged upon the Board that Delta's selection would in no way con- 
flict with the Examiner's recommended extension of Southern to 
Miami. It also urged that the Investigation was possibly the last 
of several opportunities for Memphis to obtain much needed im- 
proved competitive service. (Id., pp. 110-112.) 

Thus, with the case submitted for decision, the Board had be- 


fore it -- 


1. Evidence placed into the record by Memphis; as to 
a strong public need for improved competitive service be- 
tween Memphis and Miami and particularly for nonstop serv- 
ice bypassing Atlanta; 


2. Delta's proposal to provide Memphis-Miamti nonstop 
jet service; | 


3. Southern's proposal to provide only multistop 
non-jet service between Memphis and Miami; 
non-jet service between Memphis and Mia 
Memphis! argument that Southern's proposed serv- 
ice, which focused primarily on intermediate markets, 
would not be effective in meeting the proven needs of the 
larger terminal-to-terminal Memphis-Miami market for more 
effective service; and 
5. Memphis! argument that the lifting of Delta's 
Atlanta stop restriction would in no way conflict with an 
award to Southern to provide the service it had proposed 
between Memphis and Miami. 
H. The Board's Decision. Since, as we have shown, the Examiner 
totally ignored Memphis' evidence and argument and thus made no 
findings with respect to the issues raised by Memphis bearing 
| 
upon the requirements of the public convenience and necessity for 
improved Memphis-Miami service, these issues were left for the 
Board to resolve. 
The Board had two opportunities to focus on these ‘issues, 
4ts opinion accompanying Order 69-9-132, dated September 24, 1969, 
and its Supplemental Opinion and Order on Reconsideration -- Order 
69-11-94, dated November 21, 1969. In the former, it awarded 
Southern what it characterized as a "Memphis/Birmingham-Miami" 


route by extending segment 2 of Southern's Route 9, as pertinent 


here, from Tallahassee to Orlando and Miami-Ft. Lauderdale (here- 


after "Miami"). It denied Delta's application in toto. The 


latter order basically reaffirmed the original order in these re- 


spects.2/ 


Nowhere in either order did the Board consider whether or 
to what extent a public need might exist for improved service 
in the Memphis-Miami market. Rather, like the Examiner, the 
Board's approach was first to consider whether Southern could 
profitably operate the routes for which it had applied. After 
answering in the affirmative with respect to the Memphis/ 
Birmingham-Miami route, it then proceeded to award the route to 
Southern. Only then did it mention Delta's application. 

Delta, like Memphis, had suggested that an award could 
appropriately be made both to it and Southern, since the two 
carriers essentially were not competing for the same traffic, 
and Southern claimed little Memphis-Miami traffic. In denying 
Delta's application, the Board addressed itself to the contention 
as follows: 

"While we have forecast only 20 daily passengers 

in 1970 for Southern's proposed two-stop and multi- 

stop Memphis-Miami operations, an award to Delta of 

nonstop authority in that market might divert enough 

revenue from Southern to prevent its Birmingham-Miami 
extension from' producing a subsidy need reduction in 

the near future and might in the long run eripple 


Southern's participation in the development of the 
Memphis-Miami market." (Order 69-9-132, Pp. 5.) 


EEE 


V/ It should be noted at the outset that the Board indicated in 
Order 69-9-132 that it was adopting the findings and conclu- 
sions of the Examiner except “as expressly noted to the con- 
trary." (Order 69-9-132, p. 2.) As will be seen, the Board 
did not remedy the Examiner's failure to address himself to 
the issues raised by Memphis or to make findings with respect 
thereto. This adoption language cannot therefore fill the 
void left by the Examiner's decision. 
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It is obvious from the above quote that, like the Examiner, the 
Board viewed Southern's Memphis-Miami service as only an appendage 
to its Birmingham-Miami extension and that the Board's focus was 
on Southern's needs rather than public need. 

On reconsideration, the Board attempted to justify its de- 
cision on this point: 

tNlor did we overlook the possibility of both ex- 

tending Southern into Florida and at the same time im- 

proving Delta's authority in certain of the principal 

markets. This course of action would produce some 

public service penefits, particularly in the Memphis- 

Miami market, but it would do so only at the cost of 

diverting traffic which Southern could otherwise carry», 

lessening the degree to which the carrier will be 

strengthened, jeopardizing the small subsidy need re- 

duction we anticipate it will earn at the outset, and 

impairing its future ability to schedule improved serv- 

ice from its exclusive points to the Florida hubs." 

(order 69-11-94, pP. 14.) | 
While the Board here belatedly recognized that Delta offered 
"public service benefits" for the Memphis-Miami market, it still 
totally ignored the related public need upon which these bene- 
fits were premised. It did not measure that need or attempt to 
relate it to Southern's. While it “eoncluded" that an award to 
Delta would impair its award to Southern, it made no attempt to 
measure the extent of the alleged impairment. In short, the 
Board's opinions left many more questions than they answered. 

It will be noted that in the above quotations, the Board was 
addressing itself to a position taken by Delta Air Lines. The two 
Board opinions will be searched in vain for even a bare acknowl- 


edgement that Memphis was a party, that it had introduced evi- 


dence bearing upon public need -- the sine qua non of the public 
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convenience and necessity -- that it had argued from this evidence 
and that it had asked the Board to remedy the Examiner's failure 


to address himself to'the important and material issues which it 


had squarely raised. Indeed, as previously indicated, the two 


Board opinions likewise will be searched in vain for any indica- 
tion that the Board considered, let alone took into account, the 
basic question of public need or of the relative needs of the two 
very different segments of the public that Delta and Southern pro- 


posed to serve. 


STATEMENT OF POINTS 


I 


UPON ADMITTING MEMPHIS AS A PARTY TO THE INVESTIGATION, 


THE BOARD THEREBY BECAME OBLIGATED TO CONSIDER MEMPHIS ' CASE 
AND MAKE FINDINGS WITH RESPECT TO THE ISSUES RAISED BY MEMPHIS. 
THE BOARD'S FAILURE TO DO SO REQUIRES REMAND FOR THIS PURPOSE. 


II | 

SUCH FINDINGS AS THE BOARD PURPORTED TO MAKE ON THE ISSUE 

OF AUTHORIZING BOTH DELTA AND SOUTHERN TO OPERATE THEIR RESPEC- 
TIVE MEMPHIS-MIAMI SERVICE PROPOSALS ARE NOT LEGALLY ADEQUATE. 


SUMMARY OF ARGUMENT 


I. 

Having admitted Memphis as a full party in the proceedings 
before it, the Civil Aeronautics Board was required to consider 
the evidence presented by Memphis and to make appropriate find- 
ings and conclusions with respect thereto. Since the Board 


failed to make such findings on the evidence and argument sub- 


mitted by Memphis that a strong public need existed for nonstop 


service in the Memphis-Miami market, in addition to the service 
proposed by Southern, that portion of this proceeding should be 


remanded to the Board for such purpose. 


II. 

The findings which the Board purported to make on the is- 
sue of authorizing both Delta and Southern to operate the 
Memphis-Miami services proposed by both of them are not legally 
adequate since they do not set forth the reasons or bases there- 
for and the failure to give intelligible reasons for the denial 
of Delta's proposal to provide nonstop service is clearly re- 


versible error. 


ARGUMENT 


I. UPON ADMITTING MEMPHIS AS A PARTY TO THE INVESTIGATION, THE 


BOARD THEREBY BECAME OBLIGATED TO CONSIDER MEMPHIS' CASE AND 
MAKE FINDINGS WITH RESPECT TO THE ISSUES RAISED BY MEMPHIS. 
THE BOARD'S FAILURE TO DO SO REQUIRES REMAND FOR THIS PURPOSE. 


Once having admitted Memphis as a full party below, the 
Board assumed certain obligations with regard to the disposition 
of the evidence presented by Memphis. Foremost among these was 
the obligation imposed by Section 8(c) of the Administrative 
Procedure Act to include in its decision "a statement of -- 

"(A) findings and conclusions, and the reasons a0 BeenA 

therefor, on all the material issues of fact, law or 

discretion presented in the record; and... a 

5 U.S.C. 557(c). 80 Stat. 387,1/ | 

We have seen that neither the Board nor the Examiner took 
into account Memphis’ evidence or argument that a strong public 
need existed for nonstop service in the Memphis-Miami market and 
that, indeed, they totally overlooked Memphis' case. Thus, nei- 
ther the Board nor the Examiner set forth in their respective 
decisions any findings or conclusions with respect to the issues 
raised by Memphis; nor did they offer any reasons for ignoring 


these issues. 


1/ section 1005(f) of the Federal Aviation Act of 1958, 72 Stat. 
794, 49 U.S.C. 1485(f), also requires that every Board order 
“shall set forth the findings of fact upon which it is based.” 
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It reamins only to consider whether the issues raised by 
Memphis, and with regard to which the Board made no findings 
whatsoever were "material issues of fact, law or discretion." 
They clearly were. Delta has shown in its brief (at pp. 29-30) 
that public need for new or improved services is the usual 


starting point of the Board in determining where the public con- 


venience and necessity Hea 2 Recognizing this, the main thrust 


of Memphis! case from the outset was that a strong need did in- 
deed exist for improved competitive service between Memphis and 
Miami. 

The underlying basis for this approach to the determination 
of public convenience and necessity derives from the Federal 
Aviation Act itself. Section 102 of the Act (72 Stat. 740, 49 
U.S.C. 1302) directs the Board: 

Stn the exercise and performance of its powers 

and duties under this Act, the Board shall consider 

the following, among other things, as being in the 

public interest, and in accordance with the public 

convenience and necessity: 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 

and future needs of the foreign and domestic commerce 

of the United States, of the Postal Service, and of 

the national defense; ... ." 

Thus the needs of commerce, the Postal Service and the national 


defense are by command of the statute made material to the 


1/ Under Section 401(g) of the Federal Aviation Act, the Board 
is empowered to amend certificates "if the public convenience 
and necessity so require, .. ." 72 Stat. 754, 49 U.S.C. 
1371(g)- 
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determination of the public convenience and necessity -- which 
4s the ultimate determination the Board is called upon to make 

a certificate proceeding. Furthermore, a8 we have shown, Memphis ' 
evidence was directed to all three of the "need" aspects the 
Board is directed to consider -- commerce, Postal Service, and 
national defense. Having allowed Memphis to intervene as a 
party, the Board was duty bound to rule on the "need" issues 
raised by Memphis and to support its decision with "findings and 
conelusions, and the reasons or basis therefore . . = Indeed, 
under both the Administrative Procedure Act and the Federal 
Aviation Act, it could not lawfully do otherwise. Yet, it did 


not adhere to the provisions of those statutes. 


On judicial review this court is empowered by the Adminis- 


trative Procedure Act to: 


"hold unlawful and set aside agency action . 
found to be -- 


(A)... . not in accordance with law." 80 Stat. 
373, 5 U.S.C. 706. 


Relying on the above-quoted statutory provisions, this 
| 
Court has on a previous occasion reversed and remanded | failure 


to rule on material issues raised by a party intervenor ina 


route proceeding: 
" | | the fact remains that Greensboro has not re- 
ceived a plain answer... . We think it is en- 
titled to one. The issue [discrimination] was 
flatly raised, and was relevant to the Board's ul- 
timate decision as to what the public convenience 
and necessity required. The Board's failure to 
supply an answer was not harmless error, but pre- 
judiced Greensboro's position in its efforts to 
obtain judicial review. We think the Board should 
now make appropriate findings of fact on the issue, 
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and state 'the reasons or basis' for its conclu- 

sion... ." Greensboro-Highpoint Airport 

Authority v. C.A.B. -5. App. D.C. » 231 

F. 522 (1956). 

We are here confronted with similar action (or inaction) 
by the Board some 13 years later. This Court should again re- 


verse and remand. 


II. SUCH FINDINGS AS THE BOARD PURPORTED TO MAKE ON THE ISSUE 
OF AUTHORIZING BOTH DELTA AND SOUTHERN TO OPERATE THEIR RESPEC- 
TIVE MEMPHIS-MIAML SERVICE PROPOSALS ARE NOT LEGALLY ADEQUATE. 


As we have previously seen, it is the Board's duty under 


the Administrative Procedure Act to support its decision with a 
statement of "findings and conelusions, and the reasons or basis 
therefor ... " ‘The only statements of the Board dealing with 
the question of authorizing both Delta and Southern to serve 
between Memphis and Miami have been set forth supra at pp. 14-15. 
They bear repeating here: 


"While we have forecast only 20 daily passen- 
gers in 1970 for Southern's proposed two-stop and 
multistop Memphis-Miami operations, {i.e. Southern's 
share of the total traffic] an: award to Delta of 
nonstop authority in that market might divert enough 
revenue from Southern to prevent its Birmingham- 
Miami extension from producing a subsidy need re- 
duction in the near future and might in the long 
run cripple Southern's participation in the devel- 
opment of the Memphis-Miami market." Order 69-9-132, 
Pp. 5. 


* ee He 


"Nor did' we overlook the possibility of both 
extending Southern into Florida and at the same time 
improving Delta's authority in certain of the prin- 
cipal markets. This course of action would produce 
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some public service benefits, particularly in 

the Memphis-Miami market, but it would do so 

only at the cost of diverting traffic which 
Southern could otherwise carry, lessening the . 
degree to which the carrier will be strengthened, 
jeopardizing the small subsidy need reduction we 
anticipate it will earn at the outset, and impair- 
ing its future ability to schedule improved serv- 
4cee from its exclusive points to the Florida hubs." 
Order 69-11-94, p. 14. aie 


The Examiner did not make findings onthis point, and thus, as 

we have previously indicated, these two statements are all that 
the Board can rely upon to show that it made the requisite find- 
ings. These two statements boil down to the view that while an 
award to Delta of Memphis-Miami authority "would produce some 
[not quantified] public service benefits” it nevertheless “might 
divert enough revenue [not quantified] from Southern to prevent 
its Birmingham-Miami extension from producing @ subsidy need. 
reduction" and "might" jeopardize Southern's future participa- 
tion [not quantified] in the development of the Memphis-Miem1 


market. 


While recognizing the possible benefit of Delta's Memphis— 


Miami proposal, the Board did not see fit to explore the point 
as it was required to do and compare the public benefits flow- 
ing from Delta's proposal with those flowing from Southern's. 
If it had, it would have had to make findings with respect to 


I/ tt should be emphasized again that Southern's proposal was 
we focused solely on intermediate markets between Memphis 
and Miami and not the larger terminal-to-terminal market. 
Thus, the decisional relevance of the latter "finding" on 
future participation is obscure to say the least. 
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both Memphis! and Delta's contention that the two carriers of- 
fered quite different public benefits that were not inconsistent 


with an award to both. However, the only wisdom mustered by the 


Board on the point is the bare possibility (not probability) 


that Delta would divert enough revenue from Southern to impair 
the subsidy need reduction forecast for it by the Board. Again 
the Board made no attempt to measure this diversion. We are 
only left to guess how or to what extent an award to Delta would 
lead to the dire result forecast by the Board. But Memphis 
would note that after Delta's estimated participation in the 
traffic, there would remain far more passengers available to 
Southern than the Board itself estimated Southern would actually 
carry. 

Thus, what the Board has to rely on here as its "findings" 
are in point of fact the rawest of conclusions, unsupported by 
any showing of "the reasons or basis therefor." This Court has 
had occasion in the past to instruct the Board that conclusions 
alone, without sufficient detail or analysis, do not meet the 
statutory requirement for findings: 

"we are asked to accept this judgment of the Board, 

but the basis on which it was reached consists of the 

conclusionary statements set forth above. These are 

not the sort of findings which enable us intelligently 

to pass upon the correctness of the judgment reached.7/ 

The agency's findings must . . . be sufficiently 

definite to enable the courts to perform the task of 


judicial review. jegel v. Public Utilities Comis- 
sion, 96 U.S. App. 5c 307, Ooo F.od 29, certiorari 


denied sub nom. Capital Transit Co. v. Spiegel, | 
1955, 350 U.S. 904 . . .' Beaumont, S.L. & W. oF 
v. United States, 1930, 2 U.S. os 


For example, the degree to which the award of 
the route to Eastern would affect its competi- 
tive position, or the manner in which this 
would come about, is not made clear. No real; 
analysis is made of the competitive relation- 
ship of Eastern to the other members of the 

Big Four. The Board speaks of the ‘worsening 
financial position' of Eastern, but fails to 
explain or document its extent. The United- 
Capital merger is alluded to, but it is not 
made to appear that the implications of the 
merger were explored by the Board with any de- 
gree of thoroughness. These are, of course, 
illustrative and are not meant to be a complete 
list of those areas where supporting findings are 
lacking. Whether the statements actually made 
by the Board in this case are called ‘conclus- 
sions,' 'subsidiary conclusions,' or findings" 
the Board has not been sufficiently detailed 
and clear to allow an effective judicial review 


of its orders." (Braniff Airways, Inc. v. C.A.B., 
113 U.S. App. D.C. 132, 137; 306 F.2d 739, 744 (1962}) 


The factual situation in that case is quite similar to the in-. 
stant one. The Board there selected Eastern for a Texas-Florida 
route instead of Braniff on strengthening grounds. Although 1t 
found both carriers equally qualified and in need of strengthen- 
ing, it selected Eastern on the basis of its need to maintain 
its position in the industry relative to the other "Big Four" 
carriers. It did not consider Braniff's need for strengthening 
relative to the "Big Four" carriers. The Court held that the 
Board's findings as to the comparative need of Braniff and 
Eastern for strengthening were inadequate and remanded to the 
Board for a decision: 
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"supported in a manner which enables the Court to 

review the correctness of the conclusion reached 

on the basis of findings as on the adequacy of the 

record to support the findings.” (Id. at p. 1373 

306 F.2d at p. 744) 

The United States Court of Appeals for the First Circuit 
has followed the same standards. In City of Lawrence, Massa- 
chusetts v. C.A.B., 343 F.2d 583 (1965), the Court in remanding 
a portion of a Civil Aeronautics Board proceeding at the request 
of civic intervenors, stated: 

"section 8(b) of the Administrative Procedure Act, 

5 U.S.C. § 1007, requires the Board to set forth its 


findings and conclusions, as well as the reasons or 
bases therefor, and the failure to give intelligible 


reasons is clear reversible error. Secretary of 

Agriculture v. United States, 347 U.S. 655 (1954) 

Northeast Airlines v. C.A.B., 331 F.2d 579 (ist Cir. 

1904). For this reason, alone, the case must go 

back to the Board for further consideration and an 

intelligible statement of the factors considered, 

issues decided ‘and reasons supporting the Board's 

conclusions.” 

In the present ‘case, the Board based its selection of 
Southern over Deltaion the ground that Southern was "better 
suited to meet the local needs of the primary markets at issue 
in this Investigation, i.e., those involving service between 
points in Southern's existing service area at Florida." (Order 
69-9-132, p. 12.) Delta has shown in its brief (at pp. 54-55) 
that the Board was there apparently referring to 15 markets as 


"primary." The total traffic in these markets combined (58,719) 


is substantially below the 68,410 passengers the Board predicted 


for the Memphis-Miami market alone in 1970; and well over 60,000 


of the Memphis-Miami passengers would still be forced to travel 
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via the present restricted or inadequate services of Delta and 


Eastern. If ever a case was presented where remand is required 


for failure to consider comparative needs, this is clearly ones 


SY See also Easton Publishing Co. v. FCC, 85 U.S. App. D. C. 33; 
175 F.2d.344 (1949), where this Court remanded for findings 
of comparative need of two-.communities for new radio service 
and the relative abilities of the applicants to serve the 
greater need. 


CONCLUSION 


The Board's orders were not issued in accordance with law. 
The Board made no findings with respect to material issues of 
fact raised by Memphis and such findings as it did make on other 
material issues, were not adequate under decisions of this Court 
-- all to the prejudice of rights guaranteed Memphis by statute. 
Remand is required for adequate findings and decision on the 
issues raised by Memphis in the proceeding below as hereinabove 
discussed. 


Respectfully submitted, 


/s/ Joseph D. Sullivan 
Joseph D. Sullivan 
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